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STATEMENT OF QUESTION PRESENTED 


Whether the Attorney General of the United States, as 
successor to the Alien Property Custodian, may sell prop- 
erty vested from a neutral Swiss corporation in which 
non-enemy shareholders claim a substantial interest, in the 
face of the provisions of Section 9(a) of the Trading With 
the Enemy Act which requires that vested property ‘‘shall 
be retained in the custody of the Alien Property Cus- 
todian’’ if a suit claiming such property has been instituted 
and has not been finally terminated. 











Statement of the Case 
Statutes Involved 


Summary of Argument 
Argument 


J. Under Section 9(a) of the Trading With the 
Enemy Act, as Amended, the Attorney General 
of the United States Is a Mere ‘‘Custodian’”’ of 
Vested Property and Is Required to Retain the 
Specific Property Vested by Him 


II. The Court Below Had the Power and Duty to 
Enjoin Appellee from Violating the Statutory 
Command 


III. The Claim Asserted by Appellants 
a. The Law Prior to 1941 
b. The Law After Kaufman v. Societe, etc. ... 
e. The Claim Asserted by Appellants Atten- 
hofer, et al. 
d. The Basic Issue To Be Tried 


IV. The Claim Asserted by Appellants Attenhofer, 
et al., Has Been Sustained by the Special Master 


V. The ‘‘Bar Date’’ Order 
a.The ‘‘Bar Date’? Order Entered by the 
Court Below Was a Nullity 
b. Alternatively, the ‘‘Bar Date’? Was In- 
providently Entered ? 
ce. The ‘‘Bar Date’? Order Was Not a Final 
Order But Was Interlocutory in All Re- 
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VI. Even Under Appellee’s Own Theory, He Has 
Failed to Retain Sufficient General Aniline and 
Film Stock to Satisfy the Claims of Those 
Stockholders Who Have Intervened in this 


Conclusion 
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United States, Appellee 
v 
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District of Columbia 
* —_—_____- 
® 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Pursuant to the order of this Court dated 
two appeals, i.e., 13822 and 13823, have been conschdated 
> for presentation and this Court on April 25, 1957, granted 
a consent motion to advance these cases for hearing pursu- 
ant to stipulation of the parties providing for an expedited 
> schedule for filing of briefs. 
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This Court has jurisdiction of these appeals by virtue 
of Section 1292, Title 28, U. S. Code. 


STATEMENT OF THE CASE 


Beginning on February 16, 1942, appellee’s predecessors 
issued a series of vesting orders by which were seized the 
American assets of a Swiss corporation, formerly I. G. 
Chemie, now known as Interhandel. As a result, appellee’s 
predecessors acquired 455,624 shares of common A stock 
and 2,050,000 shares of common B stock of General Aniline 
& Film Corporation, a Delaware corporation, hereinafter 
called GAF, valued in excess of $100,000,000., plus certain 
sums of cash in United States banks.’ The Attorney 
General also, by certain other vesting orders, vested from 
others an additional 20,185 shares of common A stock, 
(J.A. 202, 271) and he acquired an additional 65,085 shares 
of common A stock in GAF in exchange for all the stock in 
General Dyestuff Corporation, which he had vested from 
others. (J.A. 271) 


On October 21, 1948, Interhandel filed Civil Action No. 
4360-48 (the suit in which the present appeals arose) in 
the United States District Court for the District of 
Columbia to recover the stock of GAF and other property 
which had been taken from it. (J.A. 6, 7) 


On March 14, 1950, some 16 months after Interhandel 
had begun the litigation, Eric G. Kaufman (and others) 
sought to intervene in that suit alleging that Interhandel 
was entitled to the return of that portion of the vested 





1The stock of GAF was vested on February 16, 1942, by the Secretary of 
the Treasury. V.O. February 16, 1942, 7 F.R. 1046. This stock was vested 
again on April 24, 1942, by the Alien Property Custodian following his ap- 
pointment. V.O. No. 5, April 24, 1942, 7 F.R. 3148. An additional group 
of 176 shares was vested on February 15, 1943. Other vesting orders were 
issued in 1946 but these vested sums of money only. V.O. 6718, June 24, 
1946, 11 F.R. 7643; Supp. V.O. No. 6767, June 26, 1946, 11 F.R. 7733; Supp. 
V.0. No. 6768, June 26, 1946, 11 F.R. 7733; Supp. V.O. No. 6769, June 26, 
1946, 11 F.R. 7734; Supp. V.O. No. 7874, October 14, 1946, 11 F.R. 13887. 
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property which is proportionate to the interest in the cor- 
poration held by non-enemies even if the corporation were 
ultimately determined to be an enemy or enemy tainted. 
Appellee opposed the Kaufman intervention (R. 871) urg- 
ing, inter alia, that a stockholder had no right proportionate 
or otherwise (short of dissolution) to the assets of a cor- 
poration. The District Court denied the Kaufman motion 
to intervene and this Court affirmed. 88 U.S. App. D.C. 
296, 188 F. 2d 1017. 


Thereafter, on April 7, 1952, the Supreme Court of the 
United States handed down its opinion in Kaufman v. 
Societe, etc., 343 U.S. 156, reversing this Court and direct- 
ing that the Kaufman derivative complaint in intervention 
be filed. The Kaufman complaint was filed. (R. 990) 


On June 16, 1952, appellants Ernest Attenhofer, et al., 
filed a motion to intervene. (J.A. 27) The District Court 
previously had appointed a Special Master (R. 846) who 
heard the motion and directed that the complaint be filed. 
(R. 1127; J.A. 70, 73) This action of the Special Master 
was confirmed by Judge Pine. (R. 1145) Thereafter, ap- 
pellants Attenhofer, et al., filed an amendment to his com- 
plaint in intervention. (J.A. 110) 


On April 16, 1953, appellee filed a motion to require all 
shareholders of Interhandel to enter this litigation as 
parties. (R. 1206) This motion was opposed by appellant 
Attenhofer (R. 1218) and appellant Kaufman (R. 1227) 
but was granted by the Special Master pursuant to an 
opinion (J.A. 112) and an order (J.A. 116) which said 
Special Master filed on July 21, 1953. By this opinion 
and order, hereinafter sometimes referred to as the ‘‘bar 
date’’ order, the Special Master required that all share- 
holders of Interhandel who desired to intervene should do 
so on or before January 1, 1954, failing which they were 
thereafter to be barred from all benefits of any judgment 
which might be obtained in this action. 
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Appellant Attenhofer, by motion in the District Court, 
challenged the Special Master’s ruling (J.A. 122) but 
said ruling was confirmed by Judge Pine, although he ex- 
tended the date for such interventions to March 31, 1954. 
(J.A. 123) 


Meanwhile, another judge of the District Court (Laws, 
C.J.) was conducting proceedings relating to the suit of 
plaintiff Interhandel and on December 21, 1953, entered 
an order dismissing Interhandel’s complaint with prej- 
udice for failure to comply with the terms of a discovery 
order (R. 1296) but reserving the right of the interven- 
ing shareholders to pursue their cause of action. Inter- 
handel appealed said dismissal to this Court. The dismissal 
of Interhandel’s complaint was affirmed, although this 
Court granted Interhandel an additional period of six 
months within which to comply with the District Court’s 
discovery order. 96 U.S. App. D.C. 232, 225 F. 2d 532. 


On March 31, 1954, in compliance with the ‘‘bar date’’ 


order, some 2,507 shareholders of Interhandel owning 
55,300 fully-paid and 1,975 half-paid shares of stock inter- 
vened. (R. 1299, 1303, 1323, 1329) Shortly thereafter, ap- 
pellee served interrogatories on each of these 2,507 share- 
holders and after receiving answers to these interroga- 
tories, filed a motion for summary judgment (R. 1743) 
seeking to dismiss the claims of many of the intervenors 
alleging that their claims were barred by virtue of R.S. 

77, 31 U.S.C. 203, often referred to as the Anti-Assign- 
ment Statute. On June 20, 1955, the Special Master denied 
summary judgment. (J.A. 149) Appellee appealed this 
ruling to Judge Pine (R. 1825) who, on November 9, 1955, 
also denied appellee’s motion. (J.A. 161) 


On August 3, 1956, the District Court (Laws, C.J.) con- 
cluded that plaintiff Interhandel had not complied with 
the Court’s order for the production of documents and 
dismissed Interhandel’s complaint with prejudice. See Nos. 
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13,460 and 13,527, decided April 11, 1957, .... U.S. App. 
10/4 Ogham een ie oy | Nee 


In September of 1956, General Aniline & Film Corpora- 
tion announced plans for a reorganization of its capital 
structure (J.A. 178) and appellee announced his intention 
of voting the stock vested from Interhandel in favor of 
said plan. (J.A. 181) Appellants Attenhofer and Kauf- 
man moved to enjoin the proposed recapitalization. After 
a hearing, Judge Pine issued findings of fact and conclu- 
sions of law (J.A. 176) and an order restraining appellee 
and his agents from voting for or otherwise proceeding 
with a proposed plan of recapitalization of the stock of 
GAF. Appellee noted an appeal which bears No. 13,700 
and is presently pending in this Court. On May 1, 1957, 
this Court granted a consent motion extending the time 
within which appellees Brownell, et al., might file their 
brief to and including June 12, 1957. 


Thereafter, in a prospectus dated February 21, 1957, 
appellee announced a proposed public sale of 75% of the 
shares of the GAF vested stock. (J.A. 203) Appellant 
Attenhofer promptly moved to enjoin this proposed sale 
(J.A. 201) and appellant Kaufman filed a similar motion. 
(J.A. 195) These motions were denied by the District 
Court (Pine, J.). (J.A. 263) A joint motion for a re- 
hearing was filed by appellants Attenhofer and Kaufman 
(J.A. 266) and this, too, was denied. (J.A. 275) The 
Court below entered findings of fact, conclusions of law 
(J.A. 270) and an order. (J.A. 275) An appeal was noted 
herein by appellant Attenhofer, and appellant Kaufman 
also appealed. (R. 2424, 2423—case number 13822) 


STATUTES INVOLVED 


The relevant parts of statutes involved are set forth in 
the Appendix following page 43 herein. 
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STATEMENT OF POINTS 


1. The Court below misconstrued the decision of the 
Supreme Court in Kaufman, et al. v. Societe Internationale, 
etc., 343 U.S. 156, in holding that the rights of appellants 
Attenhofer, et al., were limited by that decision to an in- 
terest in the vested assets proportionate to their own 
stockholdings in Interhandel. 


2. The Court below misconceived the nature of the claims 
asserted in the Kaufman and Attenhofer amended com- 
plaints in intervention and the measure of recovery there- 
under; and erred in holding that the appellants represent 
only themselves and not all non-enemy stockholders of 
Interhandel. 


3. The Court below erred in failing to hold that the 
corporate claim asserted in the complaints in intervention 
is for the benefit of all non-enemy stockholders. 


4. The Court below erred in failing to hold that the 
corporate right sought to be enforced by the appellants 
was not limited by the number of stockholders who have 
thus far appeared in the action. 


5. The Court below erred in holding that the maximum 
recovery in the pending action can not exceed 15% of the 
vested stock of General Aniline & Film Corporation. 


6. The Court below erred in holding that retention by 
appellee of 25% of the vested stock is sufficient to satisfy 
the claims asserted in the complaints in intervention. 


7. The Court below erred in holding that the maximum 
amount that can be recovered has been determined by the 
claims filed before the ‘‘bar date’’ fixed in the District 
Court’s order of December 16, 1953. 


8. The Court below erred in basing its decision on the 
‘‘bar date’? order of December 16, 1953, and in giving 
that order the effect of a final judgment. 
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9. The Court below erred in holding that appellee 
Brownell could sell 75% of the vested stock before a final 
judgment is entered in the action as required by Section 
9(a) of the Trading With the Enemy Act. 


10. In computing the extent of the interest sought to be 
recovered by the complaints in intervention, the Court be- 
low failed to give proper effect to the different classes of 
stock and to the intercorporate stockholdings of Interhandel 
and General Aniline & Film Corporation. 


11. The Court below erred in making the following find- 
ings of fact: 


17. For the purpose of arriving at a single figure 
representing the proportion which plaintiff-inter- 
venors’ common stock bears to the total capital, com- 
prised of both preferred and common, each share of 
preferred should be treated as the equivalent of one- 
fifth of a share of common, for the reason that the 
par value of the preferred is Sfrs. 100 as compared 
with the par value of Sfrs. 500 for the common. The 
100,000 shares of preferred are thus equivalent to 
20,000 shares of common. The total capital of I. G. 
Chemie at the date of vesting and from 1940 to 1948 
may therefore be regarded, in terms of common stock, 
as being 270,000 shares (the 250,000 shares of common 
and the 20,000 shares of equivalent common). 


18. Since plaintiff-intervenors claim to own 41,683 
shares, the proportion of the total capital which they 
represent is 41683/270000 or 15.489% of the total 
capital of I. G. Chemie. 


12. The Court below erred in denying appellants’ motions 
for an injunction restraining the proposed sale of the 
vested stock. 


SUMMARY OF ARGUMENT 


1. Section 9(a) of the Trading With the Enemy Act 
authorizes one claiming an wterest in vested property to 
file suit for its return and provides that if such suit is 
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instituted, the property ‘‘shall be retained’’ in the custody 
of the Custodian until the final termination of the litiga- 
tion. Appellants Attenhofer, et al., have filed such a suit 
and claim the right to the return of a substantial portion of 
the vested property yet appellee has announced, the statute 
notwithstanding, that he intends to sell 75% of the vested 


property. 


The language of the statute is mandatory, not permissive, 
and is erystal clear. Appellee must be enjoined from vio- 
lating his clear statutory duty. 


2. The Federal Courts possess the power to issue the type 
of injunction which is here sought by appellants. 


3. The Supreme Court of the United States in Kaufman 
v. Societe, etc., 343 U.S. 156, (1952) acknowledged the exist- 
ence of the right of non-enemy shareholders to a return of 
their proportionate share of the vested assets of corpora- 
tions organized under the laws of a neutral country. The 
Court stated that such rights must be protected. 


Appellants have instituted herein, by way of an inter- 
vening petition, a corporate derivative action to recover 
the non-enemy portion of the vested assets. They claim 
the right to a return of a substantial portion of the vested 
property, a portion which may well exceed 80% thereof, 
and their suit is presently pending. Their claim is not 
limited by the number of stockholders who have thus far 
appeared in the action. 


4. The Special Master appointed by the District Court 
has dealt with the complex problems of this case on an 
intimate basis over a long period of time. He has con- 
sistently recognized and given effect to the holding of the 
Supreme Court that non-enemy shareholders of a neutral 
corporation are entitled to assert a corporate derivative 
claim for the return of the innocent proportion of the 
vested assets. 


i 2 t 
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5. The so-called ‘‘bar date’’ order entered by the Court 
below on December 16, 1953, is a legal nullity since such 
orders are neither appropriate nor valid in derivative cor- 
porate interventions. A District Court has no power to 
limit or reduce rights granted by statute and specifically 
confirmed by the Supreme Court of the United States. 


Alternatively, the ‘‘bar date’’ order signed herein was 
an improvident exercise of judicial discretion and its entry 
was untimely as a matter of law. The legality of such 
orders must be determined by the test of prejudice or 
unfairness to the interests of the opposing party, and 
prejudice and unfairness could not result to appellee here 
since the order was entered several years in advance of 
a time when the corporate derivative claim in intervention, 
a claim secondary to that of plaintiff Interhandel, could 
be tried. 


The ‘‘bar date’’ order was interlocutory in all respects 
and it was clear error for the Court below to give it the 


effect of a final judgment in denying appellants’ request 
for an injunction. 


6. Even under appellee’s own theory, he has failed to 
retain sufficient General Aniline & Film stock to satisfy 
the claims of those stockholders who have intervened in 
this case. 


ARGUMENT 
I 


UNDER SECTION 9(a) OF THE TRADING WITH THE ENEMY 
ACT, AS AMENDED, THE ATTORNEY GENERAL OF THE UNITED 
STATES IS A MERE “CUSTORIAN” OF VESTED PROPERTY AND 
IS REQUIRED TO RETAIN THE SPECIFIC PROPERTY VESTED 
BY HIM 


Section 9(a) of the Trading With the Enemy Act, as 
amended (50 U.S.C. App. Section 9(a)), provides that one 
claiming an interest in vested property may institute suit 
in equity to establish the interest so claimed and states: 





10 


‘<Tf suit shall be so instituted, then such money or 
other property shall be retained in the custody of the 
Alien Property Custodian * * *, as provided in this Act 
and until any final judgment or decree which shall be 
entered in favor of the claimant shall be fully satisfied 
by payment or conveyance, transfer, assignment, or 
delivery by the defendant, or by the Alien Property 
Custodian * * * on order of the Court, or until final 
judgment or decree shall be entered against the claim- 
ant or suit otherwise terminated.’’ (Emphasis sup- 
plied) 


Since the provisions as to vesting give the vesting officials 
such sweeping powers it was obviously Constitutionally 
necessary to write into the statute broad provisions pro- 
tecting the rights of innocent persons and permitting non- 
enemies whose property might be mistakenly vested to be 
made whole. This Congress did by specifying in categoric 
language that the specific property seized ‘‘shall be re- 
tained’’ by the Custodian once suit is brought. 


One of the earliest Supreme Court cases which analyzed 
this problem was that of Central Union Trust Co. v. Garvan, 
254 U.S. 554 (1921). In that case the Custodian brought 
libels to require the Trust Company to turn over certain 
securities which the Custodian deemed the property of 
enemies. The Trust Company resisted, raising numerous 
factual defenses in an effort to establish that the property 
was not enemy-owned or controlled. The Supreme Court 
held that there was a duty upon the Trust Company to 
immediately surrender the property without awaiting a 
resort to the courts, pointing out that after surrender the 
claimant might at once file a claim under Section 9(a) and 
bring suit to establish his rights. The Court conceded that 
the Custodian received broad powers to deal with the seized 
property—if no claim be filed—yet stated: 


“But this Act (enlarging Section 12) did not repeal 
Section 9 which is amended by the later acts of July 11, 
1919, and of June 5, 1920, and, as we have said, provides 
for immediate claim and suit and requires the property 
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in case of suit to be retained in the custody of the Alien 
Property Custodian or in the Treasury of the United 
States to abide the results.’’ 


Perhaps the most powerful language relating to this 
subject is that used by the Supreme Court in the case of 
Stoehr v. Wallace, 255 U.S. 239 (1921). In that case the 
| Court discussed the relationship between Section 12 (the 
. section describing the Attorney General’s authority) and 
Section 9(a) (the section defining the rights of non-enemies 
whose property has been seized) as follows: 


‘‘By $9, as twice amended, anyone ‘not an enemy or 
ally of enemy’ claiming any interest, right, or title in 
any money or other property so sequestered and held, 
may give notice of his claim and institute a suit in 
equity against the Custodian or the Treasurer, as the 
case may be, to establish and enforce his claim; and 
where suit is brought, the money or property is to be 
retained by the Custodian or in the Treasury, to abide 
the final decree. By $12, as amended March 28, 1918, 
the Custodian is clothed with ‘all the powers of a 
common-law trustee’ in respect of all enemy property 
coming into his hands, and is given authority, subject 
to the President’s supervision, to manage and dispose 
of the same, by sale or otherwise, as if he were the 
absolute owner, save as the power of disposal may be 
suspended by a suit under §9.’’ pp. 243-244. (Em- 
phasis supplied.) 





By way of further enlightenment the Court stated: 


‘‘That Congress, in time of war, may authorize and 
provide for the seizure and sequestration, through ex- 
ecutive channels, of property believed to be enemy- 
owned, if adequate provision be made for a return in 
case of mistake, is not debatable. Central Union Trust 
Co. v. Garvan, supra. There is no warrant for saying 
that the enemy ownership must be determined judicially 
before the property can be seized; and the practice has 
been the other way. The present act commits the deter- 
mination of that question to the President, or the repre- 
sentative through whom he acts, but it does not make 
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his determination final. On the contrary, it distinctly 
reserves to any claimant who is neither an enemy or 
an ally of an enemy a right to assert and establish his 
claim by a suit in equity unembarrassed by the prece- 
dent executive determination. Not only so, but pending 
the suit, which the claimant may bring as promptly 
after the seizure as he chooses, the property is to be 
retained by the Custodian to abide the result, and if 
the claimant prevails, is to be forthwith returned to 
him. Thus there is provision for the return of prop- 
erty mistakenly sequestered ; and we have no hesitation 
in pronouncing it adequate, for it enables the claimant, 
as of right, to obtain a full hearing on his claim in a 
court having power to enforce it if found meritorious.”’ 
pp. 245-246. (Emphasis supplied.) 


Similar language is to be found in the cases of Becker 


Steel Co. v. Cummings, 296 U.S. 74 (1935), and Stelcken- 
Schwarz v. American Factors (C.C.A. 2d) 60 F. 2d 43 
(1932). 


If further light need be shed on this problem it can be 


found in the opinion of the Attorney General of the United 
States. On November 15, 1919, 32 Op. 57, the Attorney 
General, when questioned as to the effect of the provisions 
of Section 9 of the Trading With the Enemy Act, quoted 
Section 9 and then stated (page 58): 


‘*Section 12, after providing that claims made by 
enemies after the end of the war shall be settled as 
Congress shall direct, contains the proviso: 


‘That on order of the President as set forth in Sec- 
tion Nine hereof, or of the court, as set forth in 
Sections Nine and Ten hereof, the alien property 
custodian or the Treasurer of the United States, as 
the case may be, shall forthwith convey, transfer, 
assign, and pay to the person to whom the President 
shall so order, or in whose behalf the court shall 
enter final judgment or decree, any property of an 
enemy or ally of enemy held by said custodian or by 
said Treasurer, so far as may be necessary to comply 
with said order of the President or said final judg- 
ment or decree of the court.’ (40 Stat. 424) 


=a. 9 
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Insofar as claims to the ownership of identified 
property or of a particular interest therein are con- 
cerned, the provision of Section 9 for the retention of 
that property is easily operative and clearly control- 
ling. The property to which the plaintiff asserts an 
interest, rights, or title must be retained by the Alien 
Property Custodian or by the Treasurer of the United 
States until the matter is decided and then disposed 
of accordingly.’’ (Emphasis supplied.) 


It is of interest that this subject received the attention 
of both counsel for defendants and of this Court in this 
very litigation in the case styled Societe, etc. v. McGrath, 
$6 U.S. App. D.C. 157, 180 F.. 2d 406, decided February 13, 
1950. In that case defendants sought injunctive relief 
from the United States District Court (Judge Pine) repre- 
senting that the Directors of Interhandel had decreed that 
all bearer shares were to have been delivered by February 
10, 1949, to be exchanged for new registered shares and 
that if defendants presented such bearer shares they would 
not be honored by plaintiff corporation but would be can- 
celled. In his opinion dated February 3, 1949, Judge Pine 
used the following interesting language: 


“Section 9 of the Trading With the Enemy Act 
requires the defendant to hold in his custody the prop- 
erty which he has seized. The Trading With the Enemy 
Act confers upon the District Court the right to enter 
all orders that are necessary and proper. As I have 
indicated during the course of our discussion this 
afternoon, I.G. Chemie has invoked the jurisdiction of 
this Court, and as I see it unless relief sought is 
granted, complete justice may not be done. I do not say 
it will not be done, but I say it may not be done.’’ 
(Emphasis supplied.) 


In his order entered in accordance with this opinion and 
dated February 3, 1949, Judge Pine used the following 
language: 


ss . . and the Court having concluded (1) that the 
defendants are under a statutory duty to preserve the 
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shares held by them, (2) that by filing the complaint 
in this case the plaintiff has submitted to the juris- 
diction of this Court, (3) that this Court has jurisdic- 
tion to act in the premises, and (4) that the said 27,416 
fifty percent paid shares claimed by the plaintiff may, 
if the Court does not take appropriate action, be for- 
feited prior to a disposition on the merits of plaintiff’s 
claim for return of said shares.’’ (Emphasis supplied.) 


In its brief on appeal filed September 23, 1949, appel- 
lee’s counsel used the following language, at page 3; in 
describing the proposed actions of Interhandel with refer- 
ence to the bearer shares: 


‘‘Appellee consequently faced a dilemma. If he 
delivered the bearer shares into the eustody of I.G. 
Chemie, he had every reason to believe, upon the basis 
of Chemie’s previous conduct in dealing with other 
American shareholders identically situated, that the 
stock would be confiscated and that no new stock 
would be issued to him in its place. And if he failed 
to present the stock by February 10, 1949, it would be 
subject to forfeiture and appellant would be in a posi- 
tion to issue new certificates for its own account. The 
seriousness of this dilemma is further emphasized by 
the fact that the Custodian is under a statutory duty 
to safely hold and administer vested property (Trading 
With the Enemy Act, 40 Stat. 411, 50 U.S.C. App. 
Section 12), and is enjoined by law from releasing such 
property from his custody during the pendency of a 
suit under Section 9(a) of the Act (id. Section 9(a).”’ 
(Emphasis supplied.) 


At page 12 of its brief, appellee’s counsel argued: 


‘<The present suit is for the return of property han- 
dled pursuant to the Trading With the Enemy Act. 
Most of the property in issue was vested. A portion 
_of it was obtained as an increment on the vested prop- 
erty. But all of it is held pursuant to the provisions 
of the Act and administered under its terms. This 
means that the Custodian is under a duty to safely 
hold and administer it (Trading With the Enemy Act, 
50 U.S.C. App. Section 12) and that he is forbidden 
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from releasing it from custody while a suit for its 
recovery is pending. (Id., Section 9(a)). (Emphasis 
supplied.) 

* * * * 

“‘The very purpose of the injunctive provision of 
Section 9(a), requiring that vested property be held 
in custody, is to insure that the courts of the United 
States shall ultimately have the opportunity to deter- 
mine who is entitled to property held under the Act and 
to insure the property’s preservation during that de- 
termination. As Justice Augustus N. Hand observed 
in Field v. Miller, et al (S.D.N.Y. 1923), reported in 
Mears, The Trading With the Enemy Act (1924), page 
294: (Emphasis supplied.) 


‘I can discover no reason for the provision that 
the ‘‘property shall be retained in the custody of the 
Custodian or in the Treasury of the United States 
***%? unless the provision means that after suit is 
brought exclusive right to determine the ultimate 
distribution of the property shall be in the court.’ 
“‘The exigencies of the situation—the threat that 

property held under the Act would be subjected to for- 
feiture or confiscation by appellant before the contro- 
verted right to such property was determined by the 
court—made this a case in which it was both ‘necessary’ 
and ‘proper’ that the District Court act ‘in the pre- 
mises’. 50 U.S.C. App. Section 17; Markham v. Allen, 
supra.’’ (Emphasis supplied.) 


In its opinion this Court stated: 


‘‘The duty of preservation [subject matter of the 
action] is imposed on the appellee Attorney General 
by virtue of the Trading With the Enemy Act.”’ 


There can be no question that there are presently being 
asserted claims in litigation brought under Section 9(a) for 
the return of the seized assets. This is fully developed at 
page 18 of this brief. Appellant Attenhofer has, in the 
language of the statute, instituted ‘‘a suit in equity in the 
United States District Court for the District of Columbia”’ 
to establish the right of non-enemies to the vested property 
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and no ‘‘final judgment or decree’’ has been entered, let 
alone satisfied. 


Under those circumstances the command of the statute 
to the Attorney General is clear—he is, as his lawyers so 
clearly stated in their brief filed in 1949, supra, ‘‘under 
a statutory duty to safely hold and administer vested prop- 
erty * * * and is enjoined by law from releasing such 
property from his custody during the pendency of a suit 
under Section 9(a) of the Act.’’ 


Since the statutory duty is clear, we shall now demon- 
strate that the Court below had clear power to enjoin the 
threatened conduct which flies in the face of said duty. 


II 


THE COURT BELOW HAD THE POWER AND DUTY TO ENJOIN 
APPELLEE FROM VIOLATING THE STATUTORY COMMAND 


The material filed by appellee with the Securities & Ex- 
change Commission (R. 2066 et seq.) makes it crystal clear 


that his proposed conduct will, if carried out, place a sub- 
stantial amount of vested property beyond the jurisdiction 
of the Court and will make it impossible for the Court to 
decree an effective return of the non-enemies’ rightful 
share of the vested property. It has been shown that 
appellee’s proposed conduct clearly violates the statutory 
command of Section 9(a). 


That the Court below has the power to enjoin in such a 
situation is demonstrated in the case of Standard Oil Co. 
v. Markham, 57 F. Supp. 332 (1944), where Judge Knox, 
after stating that the existence of a right upon the part 
of a claimant to regain his wrongfully-seized property, 
and to do so completely, is essential to the Constitutionality 
of the Act, used the following language: 


‘*As was said by Mr. Justice Stone in Becker Steel 
Co. v. Cummings, 296 U.S. 74, S. Ct. 15, 18, 80 L. Ed. 54: 


‘Plainly inadequate would be a remedy which 
could be availed of only while the Custodian or 
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Treasurer continues to retain possession of the 
seized property or its proceeds, and which would 
be lost whenever he disposed of the property and 
proceeds, whether lawfully or not. * * * 


Section 9(a) must be broadly construed to give 
effect to its remedial purpose.’ 


So, here, plaintiffs’ rights would be largely imagi- 
nary, if the Custodian, contrary to his statutory obli- 
gation to retain the whole of their property, until final 
judgment and decree, were ruthlessly, bit by bit, to 
fritter it away, and in a manner of his own choice. 


[3] Should any such conduct be threatened, or be in 
the Custodian’s contemplation, I have no doubt that 
the Court in which a recovery action has been begun 
would have full power, and be under a compelling duty, 
by way of coercion upon the Custodian, to preserve the 
property intact. Draeger Shipping Co. v. Crowley, 
D.C., 49 F. Supp. 215; Duisberg v. Crowley, D.C., 54 
F. Supp. 365; and Stoehr v. Wallace, 2 Cir., 269 F. 
827, affirmed 255 U.S. 239, 246, 41 S. Ct. 293, 65 L. Ed. 
604.’? (Emphasis supplied.) 


In the case of Draeger Shipping Co. v. Crowley, D.C., 
S.D.N.Y. 49 F. Supp. 215 (1943), the Court granted a pre- 
liminary injunction restraining the Alien Property Cus- 
todian from liquidating the business or selling the stock 
vested by him pending the outcome of the litigation. The 
Custodian in that case argued that the ‘‘interests of the 
United States’’ required the liquidation of the corporation 
and raised numerous technical defenses to the application 
for the injunction. The Court stated: 


‘“‘The motion to dismiss the complaint is accord- 
ingly denied and the application of the plaintiffs 
granted only to the extent of directing the defendant 
not to liquidate the business of the company or sell 
its stock pending the determination whether they are 
nationals of a foreign or enemy country or whether 
the seized property is owned or controlled by a foreign 
or enemy country or national thereof. 
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‘‘This disposition of the motion follows the specific 
direction of Congress in Section 9(a) that the prop- 
erty shall be retained by the Custodian until the suit 
is terminated, without affecting any rights of the 
plaintiffs under the Constitution and without any ap- 
parent interference with the successful prosecution 
of the war.”’ 


Ir 
THE CLAIM ASSERTED BY APPELLANTS 


When appellants filed their intervening complaints in 
the Court below, they asserted ‘‘a claim’’ for the return 
cf ‘‘property’’? (and money) which had been vested by 
appellee’s predecessors. It is important not only that 
the ‘‘claim’’ which appellants are asserting be clearly de- 
fined, but also that the law of the land, Le., the Trading 
With the Enemy Act as construed by the Supreme Court 
of the United States, be briefly and clearly analyzed. 


a. The Law Prior to 1941 


As has been previously stated, plaintiff below, Inter- 
handel, is a Swiss corporation and as such is a juridical 
eitizen of Switzerland. (J.A. 45) If Interhandel’s prop- 
erty had been vested under the Trading With the Enemy 
Act prior to 1941, it would have been able to maintain this 
suit on a showing, without more, that it was a corporation 
organized under the laws of a friendly nation and not doing 
business in the territory of an enemy nation or any of 
its allies. This was explained by the Supreme Court in 
the case of Clark v. Uebersee Finanz-Korp., 332 U.S. 480, 
at p. 483 (1947) in the following language: 


‘‘That result would be reached as follows: Sec. 7(c) 
permitted seizure by the Custodian only of property 
in which an enemy or ally of an enemy had an interest. 
Sec. 9(a) permitted ‘any person not an enemy or ally 
of enemy’ claiming an interest in any seized property 
to sue to reclaim it. And the court held in Behn, 
Meyer & Co. v. Miller, 266 U.S. 457, that a corporation 
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organized under the laws of a friendly nation and not 
doing business in the territory of an enemy nation or 
any of its allies could maintain such a suit even though 
the corporation was enemy owned or controlled. The 
scheme of the Act as it was then drawn was ‘to seize 
the shares of stock when enemy owned rather than 
to take over the corporate property.’ Hamburg- 
American Co. v. United States, 277 U.S. 138, 140.’’ 


The Court then explained that this was at least one of 
the rigidities which Congress sought to cure by the amend- 
ment of Section 5(b) of the Act in 1941. It pointed out that 
the enemies of the United States had developed numerous 
devices and techniques for concealing ownership and con- 
trol of property and that Section 5(b) was amended to 
cope with that problem. It stated that that amendment 
granted the President power to vest any property or inter- 
est of any foreign country or national thereof. 


In the Uebersee case, supra, the Supreme Court rejected 
the Government’s contention that in amending Section 
5(b) Congress meant to emasculate Section 9(a). The 
Government had contended that all suits under Section 
9(a) should be defeated by a mere showing that the claim- 
ant is a corporation organized under the laws of another 
nation. The Court refused to adopt ‘‘such a drastic con- 
traction, if not complete sterilization, of §9(a)’’ since it 
found not the slightest suggestion that Congress was con- 
cerned under the Act with property owned or controlled 
by friendly or neutral powers and in no way utilized by 
enemies of the United States. 


The Supreme Court pointed out that it was faced with 
‘hasty legislation’’ which Congress did not stop to perfect 
as an integrated whole. After stating that it was dealing 
with ‘‘conflict and confusion’’ in the statute, the Court 
suggested that although neither Section 2 nor Section 
9(a) was changed in 1941 at the time Section 5(b) was 
amended, one of these sections must be read differently 
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after than before that event. The Court construed the 
definition of ‘‘enemy’’ contained in Section 2 to be merely 
illustrative, not exclusionary, and refused to read Section 
9(a) out of the statute. The Court then used the following 
significant language (page 489): 


“Tt is suggested, however, that this approach may 
produce results which are both absurd and uncertain. 
It is said that the entire property of a corporation 
would be jeopardized merely because a negligible stock 
interest, perhaps a single share, was directly or in- 
directly owned or controlled by an enemy or ally of 
an enemy. It is also pointed out that securities or 
interests other than stock might be held by an enemy 
or ally of an enemy and used effectively in economic 
warfare against this country. But what these inter- 
ests are, the extent of holdings necessary to constitute 
an enemy taint, what part of a friendly alien corpora- 
tion’s property may be retained where only a fractional 
enemy ownership appears, are left undecided. Since 
we assume from the allegations of the complaint that 
respondent is free of enemy taint and therefore is not 
within the definition of enemy or ally of an enemy, 
those problems are not now before us. We recognize 
their importance; but they must await legislative or 
judicial elarification.”? (Emphasis supplied. ) 


Thus, in this Vebersee opinion, supra, the Supreme Court 
specifically reserved a critically important question, i.e., 
what part of the property of a friendly alien corporation 
may the United States Government retain where only a 
fractional enemy ownership exists? 


b. The Law After Kaufman v. Societe, etc. 


The Supreme Court’s answer to this question was not 
long in coming. Approximately 3 years later one Eric 
Kaufman (and members of his family) filed a complaint 
seeking to intervene in this very litigation. (J.A. 5) 
They alleged they resided in New York, that at all times 
since the outbreak of war they had been non-enemies, that 
Interhandel was a Swiss corporation and that said cor- 
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poration was not and had not been since the outbreak of 
war an enemy 


‘‘at least to the extent that the plaintiff [Interhandel] 
represents non-enemy interests that is to say at least 
to the extent plaintiff has been, since December 6, 1941, 
and is now owned by non-enemies.’’ 


The Kaufmans alleged that property of Interhandel of 
_ a value in excess of $100,000,000. had been vested, that 
Interhandel had filed administrative claims for its return 
and that it had filed timely suit for the return of said prop- 
erty. They alleged that it appeared of record in the 
principal action that approximately 10.9% of the stock of 
Interhandel was owned by enemies at the time of vesting 
(appellee’s answer admitted this allegation). (J.A. 50) 
They alleged that the law of Switzerland would require any 
recovery in the litigation to be for the benefit of all stock- 
holders of Interhandel without regard to their status as 
enemies or non-enemies, and they alleged, derivatively, on 
behalf of plaintiff Interhandel, that under the Trading 
With the Enemy Act Interhandel is 


‘«. . . entitled to the return of that portion of the 
properties in issue herein, or of the proceeds of its sale 
at full and fair value, which is proportionate to the 
interests in plaintiff held by non-enemies, without re- 
gard to the disposition of any other portion of such 
properties, or the proceeds of any sale thereof, which 
defendants herein may be permitted to make under 
the provisions of the Trading With the Enemy Act or 
otherwise, such portion of the properties or the pro- 
ceeds thereof to be returned to plaintiff for all proper 
corporate purposes, only excluding from the benefits 
thereof all interests ineligible to participate therein 
under the Trading With the Enemy Act.”’ 


After alleging that Interhandel had not made the above- 
described claim in the principal action, and alleging that 
they would or might be bound by the judgment in the 
principal action, the Kaufman’s complaint went on to 








22 


‘*... assert the claim contained in this first count on 
behalf of plaintiff in a derivative capacity, and on ‘ 
behalf of all non-enemy stockholders of plaintiff eligible 
under the Trading W ith the Enemy Act to participate 
in the benefits of the return to plaintiff of any of the 
properties involved in this proceeding.”’ 


Although it is apparent from the Kaufman complaint a 
what it is the Kaufmans were alleging, in view of the 
apparent difficulty which appellee has had in understanding 
the Kaufman claim, it may be well to advert to the | 
Supreme Court’s own statement of that with which it was 
dealing. In the Kaufman case, supra, at page 157, the 
Court began its opinion as follows: 


‘* Acting under §$5(b) of the Trading with the Enemy 
Act, the Alien Property Custodian vested in himself the 
American assets of Interhandel, a Swiss corporation. 
Interhandel sued in the District Court to recover the 
assets. The Custodian answered alleging that the = 
Swiss corporation was dominated and controlled by 
officers, agents, and stockholders who were engaged in 
a conspiracy with German nationals and with the 
German Government to operate the company’s business 
in their interests while we were at war with Germany. 
Petitioners, United States citizens who own stock in 
Interhandel, filed a motion to intervene. They admitted 
the Custodian’s charge that Interhandel was dominated 
by officers and stockholders who had been engaged in 
such a conspiracy. They also admitted the right of 
the custodian to retain an interest in the seized assets 
proportional to the stock ownership of enemy stock- 
holders. But petitioners contended that they and other 
nonenemy stockholders had claims in the corporate 
assets which it was the corporation’s duty to protect. >! 
Alleging that the dominant enemy group which had 
charge of the suit would not press the corporate claim 
in a manner that would adequately protect the claims 
of innocent shareholders, petitioners asserted a right 
to intervene under Rule 24(a) of the Federal Rules of 
Civil Procedure. The District Court denied the motion 
to intervene, 90 F. Supp. 1011, and the Court of 
Appeals affirmed, 88 U.S. App. D.C. 296, 188 F.2d 
1017.’ 
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After making this factual statement, the Supreme Court 
posed the legal issue confronting it as follows: 


‘“‘Underlying the claimed right of petitioners to 
intervene is an important question of the power of 
the Alien Property Custodian under the Trading with 
the Enemy Act, namely: What part of the assets of a 
corporation organized under the laws of a neutral 
country may the Custodian retain where part of the 
corporate stock is owned by enemies, part by Amert- 
can citizens, and part by nonenemy aliens? This ques- 
tion was reserved in Clark v. Uebersee Finanz-Korp., 
332 U.S. 480, 489-490. To consider it we granted certi- 
orari in this case. 343 U.S. 847.’ (Emphasis sup- 
plied.) 


The Supreme Court pointed out that it had construed the 
Trading With the Enemy Act in Clark v. Uebersee Finanz- 
Korp., supra. It noted that the 1941 amendment to that 
Act accomplished the result of permitting the Custodian 
to pierce the corporate veil of ownership of property and, 
if enemy taint were found, to seize that property even 
though the entity be a corporate citizen of a neutral nation. 


But the Court then hastened to add that the 1941 amend- 
ment did not contemplate the appropriation of friendly 
or neutral assets and that while Congress had clearly pro- 
vided for forfeiture of enemy assets, it had used no lan- 
guage suggesting that the interests of innocent stock- 
holders must be confiscated because of the guilt of other 
stockholders. The Court stated that when the Government 
seizes assets of a corporation organized in a neutral country, 
the rights of innocent stockholders must be fully protected. 


After summarizing the allegations of the Kaufman com- 
plaint and noting that the Kaufmans, in order to play safe, 
had filed a separate suit in another Federal District Court, 
the Supreme Court used the following most significant 
language: 

‘‘But we think the questions involved in disputes 
like this can be more appropriately resolved in the 
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corporate actions authorized by §9(a) than by resort 
to a multiplicity of separate actions. In such suits 
the nonenemy stockholder in his own right may assert 
his nonenemy character in order to protect his own 
interest from the enemy taint caused by other stock- 
holders. Courts trying such corporate actions have 
adequate equitable power and procedural flexibility 
to protect all interests, even when the corporate re- 
covery is not for the benefit of all stockholders but 
only for those who are nonenemies. 


- €*Tn view of our holding that Congress has recognized 
that nonenemy stockholders of nonenemy foreign cor- 
porations have a severable interest in corporate assets 
seized by the Custodian, it follows that the allegations 
of these petitioners entitle them to intervene.’’ 


c. The Claim Asserted by Appellants Attenhofer, et al. 


Shortly after the Kaufman complaint in intervention was 
filed Ernest Attenhofer, in his own right and on behalf of 
several hundred other shareholders similarly situated, was 
permitted to intervene. In their complaint, as amended, 


appellants Attenhofer, et al. too assert the right to a cor- 
porate recovery of the non-enemy interest in Interhandel 
for the benefit of all those shareholders who are non- 
enemies. (J.A. 27, 110) 


d. The Basic Issue to be Tried 


As is pointed out above, it appears from the pleadings 
that there was some enemy stock ownership of Inter- 
handel on the date of vesting. Under the Kaufman decision 
it is that enemy ownership which the Government is entitled 
to. But the Kaufman decision makes it clear that the 
Trading With the Enemy Act does not permit the forfeiture 
of the non-enemy interest. Therefore, the basic issue which 
must be determined by the trial court is the number of 
shares of Interhandel actually owned by ‘‘enemies’’ on 
the date of vesting and the percentage which these shares 
bear to the total shares of Interhandel outstanding at 
that time. 
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To permit the sale of the property which appellants 
Attenhofer, et al., claim in the face of the statutory pro- 
hibition of Section 9(a), and before this ‘‘claim’’ has been 
adjudicated, would constitute a clear abuse of judicial 
discretion. 


IV 


THE CLAIM ASSERTED BY APPELLANTS ATTENHOFER, ET AL. 
HAS BEEN SUSTAINED BY THE SPECIAL MASTER 


That the foregoing analysis of the rights of the inter- 
vening shareholders in this case is correct has been verified 
in the opinions which have been rendered herein by the 
Special Master appointed by the Court below. 


After the Government had received answers to certain 
interrogatories which it had served upon the intervening 
shareholders, it filed a motion on January 18, 1955, for 
summary judgment (R. 1743, J.A. 149) based upon the so- 
called anti-assignment statute. R.S. § 3477, 31 U.S.C. 203. 
It urged that several hundred of the intervening sharehold- 
ers had acquired their shares of Interhandel subsequent to 
the date of vesting, and that since the holders of these 
shares were thus asserting against the United States 
‘‘claims’’ which had been ‘‘assigned’’, such ‘‘claims’’ were 
barred by the anti-assignment statute. In his opinion 
disposing of this motion, the Special Master pointed out 
that the Kaufman complaint in intervention is a derivative 
stockholders’ suit. (J.A. 151) He then made the following 
statement: (J.A. 151) 


‘‘The Supreme Court’s opinion shows on its face 
that it was dealing with a derivative stockholder’s 
suit. For one thing, that was the only matter before 
it and hence, technically, any holding that non-enemy 
stockholders could assert rights directly would amount 
to dictum. But in addition the opinion states: 


‘. .. petitioners contended that they and other 
non-enemy stockholders had claims in the corporate 
assets which it was the corporation’s duty to protect. 
Alleging that the dominant enemy group which had 
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charge of the suit would not press the corporate 
claim in a manner that would adequately protect 
the claims of innocent shareholders, petitioners 
asserted a right to intervene under Rule 24(a) of 
the Federal Rules of Civil Procedure.’ (Op., p. 158) 


‘‘The above quotation emphasizes the very essence of 
a derivative stockholder’s suit, ie., that it is brought 
to assert a corporate claim which the corporation re- 
fuses to assert. The court continued: 

‘. . . petitioners charge that it is Interhandel’s 
corporate duty to assert a claim for corporate inter- 
ests in assets...’ (Op., p. 160) 


‘*And also: 


‘Petitioners further allege that the corporate man- 
agement refuses to assert such a claim...’ (Op., 
p. 160) 


‘‘The above quotations clearly refer to the corporate 
claim which the Supreme Court held could be asserted 
by the Complaint in intervention. The Court deals with 
the Government argument favoring individual suits 
as follows: 


‘...it is argued that if nonenemy stockholders are 
to be given a chance in court (which right is chal- 
lenged), they should be limited to individual suits 
for money judgments against the Custodian. ...But 
we think the questions involved in disputes like this 
can be more appropriately resolved in the corporate 
actions authorized by §9(a) than by resort to a 
multiplicity of separate actions.’ (Op., p. 161) 


‘‘The Court thus erects a road sign pointing to a 
corporate action as the right path to follow. The Court 
next states: 


‘In such suits the nonenemy stockholder in his own 
right may assert his nonenemy character in order 
to protect his own interest from the enemy taint 





1 This is further indicated by the Supreme Court’s reference to Rule 
24(a)(2), FRCP, the section under which stockholders ordinarily assert 
derivative corporate rights. The Supreme Court concludes its opinion 
by stating: ‘This brings the claim of intervention squarely within Rule 
24(a)(2) of the Federal Rules of Civil Procedure.’ (Op., p. 162) 
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caused by other stockholders. Courts trying such 
corporate actions have adequate equitable power 
and procedural flexibility to protect all interests, 
even when the corporate recovery is not for the 
benefit of all stockholders but only for those who 
are nonenemies.’ (Op., p. 161) 


‘“‘The matter is clinched by the words ‘corporate 
recovery’ for although ‘the nonenemy stockholder in 
his own right may assert his nonenemy character in 
order to protect his own interest from the enemy taint’ 
the end result of his efforts must, the Supreme Court 
says, wind up in a ‘corporate recovery’. (Op., p. 161) 


“‘It follows that under Kaufman v. Societe, supra, 
the intervenor’s nonenemy taint can be shown by a 
Complaint in intervention asserting a corporate right 
to a partial recovery for the benefit of stockholders 
showing lack of enemy taint. The fact that under 
Kaufman v. Societe (Op., p. 161) whatever is re- 
covered will be distributed to these particular stock- 
holders only does not negative the corporate assertion 
of the right; the corporate claim is the conduit by which 
the nonenemy segment of the assets is siphoned off 
into the innocent stockholder’s hands.’’ 


The Special Master pointed out that this interpretation 

_ of the Kaufman opinion appears to be supported by law 

review articles dealing with the subject. See 52 Colum. 

L. Rev. 799; 46 Am. J. Int’] L. 554; 27 St. John’s L. Rev. 
139; 22 U. Cin. L. Rev. 276. 


The Special Master then used the following significant 
language: 


‘‘To sum up as to the meaning of the Kaufman deci- 
sion, it undoubtedly sustains the right of a non-enemy 
stockholder to file a derivative corporate claim. All the 
intervenors involved in the present motion (whether 
Kaufman, Attenhofer or Klingler intervenors) have 
asserted their rights in that way. They have a sever- 
able interest in the corporate assets which the corpora- 
tion, through the medium of a derivative intervention 
is entitled to assert. It is settled law that in a deriva- 
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tive stockholders suit or intervention the claim is a 
corporate one (13 Fletcher, Corporations, Sec. 5947, 
5953, 6028) and the recovery belongs to the corporation, 
(Fletcher, Corporations, Sec. 6028), subject, possibly, 
to the power of the Court to grant direct relief to 
avoid circuity of action (Fletcher, Corporations, Sec. 
6028) or as here to earmark the funds for particular 
stockholders (Kaufman Op., p. 161).’’ 


‘In asserting this claim the corporation does not sue 
as assignee but in its own right under Sec. 9(a) as 
construed by the Kaufman decision. Hence the Anti- 
Assignment Statute is inapplicable insofar as the cor- 
poration’s right to sue is concerned.”’ 


Nearly a year later, the Special Master had occasion to 
consider this matter again. (J.A. 162) After again sum- 
marizing the Kaufman opinion, he used the following lan- 
guage: 


' ‘‘The clear meaning of the above is that the Custo- 
dian can seize the assets of a neutral corporation—‘all 
the corporate assets’ (Op., p. 160), but there immedi- 
ately arises, by Congressional grant spelled out of 
Sections 2 and 9(a), a right of action on the part of 
innocent stockholders to a return of the seized assets 
proportionate to their stock interests. This right of 
action arises immediately upon the seizure. The date 
of seizure is the day the so-called wrong was per- 
petrated and that is naturally the day the cause of 
action to right the wrong comes into existence. Who 
has this right of action? The answer is, obviously, 
the innocent stockholders on that date. Hence, it was 
the duty of the corporation when it sued for itself, 
to assert, in the alternative presumably, the rights of 
these innocent stockholders. When the corporation 
refused to do so, the Supreme Court states (Op., pp. 
160-161) that these stockholders, acting through Kauf- 
man, could take over the job themselves in the form of 
a derivative stockholders’ intervention. Such inter- 





1 The Government’s Memo, p. 7 quotes the Supreme Court’s statement, 


p. 160, that its holding ‘‘is not based on any technical concept of deriva- 
tive rights appropriate to the law of corporations’’ to support its con- 
tention that the Supreme Court in Kaufman did not recognize Kaufman’s 
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vention, if it is successful, will result in a ‘corporate 
recovery’ ‘not for the benefit of all stockholders, but 
only for those who are non-enemies’. (Op., p. 161) 


“‘It follows from the rationale of the Supreme 
Court’s holding that the ‘innocent interest’ confiscated 
by the seizure is the interest of innocent persons who 
were stockholders of Chemie on the date of vesting.* 
Hence the intervenors have the right and duty to prove 
the amount of stock owned by innocent stockholders in 
Chemie as of that date. The various groups of inter- 
venors have formally adopted this position.* ”’ 





2T.e., their interest in the seized American assets ‘‘proportionate to 
their stockholdings’’ (Op., p. 160). 


3Tr. Jan. 30/56, p. 89, 112; Attenhofer Objections, p. 3, par. 3, p. 4, 
last paragraph; p. 5, par. 2; Kaufman Objections, p. 4, par. 2; p. 5, 
par. 2; p. 6, par. 2; p. 7, par. 3. The Klingler intervenors adopted 
these viewpoints. 


Later, in this same opinion the Special Master, in lan- 
guage showing great insight into the scheme of the statute 
as construed by the Supreme Court, stated as follows: 


“*Tt should be pointed out that no harm can, in equity, 
result to the Government as a result of the above 
holding. The present intervenors can never recover 
more than what the Government, under Kaufman, was 
morally and legally obligated to return to the innocent 
stockholders. The right of the present stockholders 
(intervenors) to step into their shoes is sustained by 
such cases as Overfield v. Pennroad, 48 F. Supp. 1008, 
1018; Central Ry. Signal Co. v. Longden, 194 F.2d 310; 
indeed it is familiar corporation law. 


‘“‘The present holding prevents frustration of the 
beneficent purposes of the 1941 Amendment providing 
for return of innocent stockholders’ interests (Kauf- 
man v. Societe, supra, p. 161). Bearing in mind that 
in Switzerland each share of stock is represented by 
a separate certificate (they have no 50 or 100 share or 
other multiple share certificates), it is obvious that 





intervention as derivative. The above quotation from p. 160 deals with 
the source of the public policy of Congress which, the Court in effect 
says, it gleans from the Act as a whole, and not from, any ‘‘ technical 
concept of derivative rights.’? The opinion makes clear later, pp. 160- 
162, that the Kaufman intervention is derivative in character. 
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tracing the pedigree of each of some 50,000 certificates 
back to the date of declaration of war would throw an 
impossible burden on the present claimants. It cannot 
be thought that Congress intended any such result 
which would all but nullify the rights of innocent 
stockholders which it was at such pains to protect. 


‘“‘The Government is in no position to insist that 
proof be made that each of these 50,000 stock certifi- 
cates contracted no enemy taint in its passage from 
person to person after vesting. The Kaufman decision 
says nothing about innocent stock certificates; it 
speaks of innocent persons. It is enough, therefore, 
to show that certain innocent persons’ property was 
seized and that certain innocent persons now claim it; 
the stock certificates cannot be supposed to have in- 
curred a sort of corruption of blood in their transit 
from the first innocent holder (on the date of vesting) 
to the last.’’ 


It is respectfully submitted that this penetrating analysis 
which the Special Master has made of these complex issues 
is correct and wholesome. 


Vv 
THE “BAR DATE” ORDER 


The court below, in its Findings of Fact and Conclusions 
of Law (J.A. 270) apparently based its denial of an injunc- 
tion, to a considerable extent, on the existence of the so- 
called ‘‘bar date’. It will be demonstrated that this 
‘‘bar date’’ order was not only interlocutory but was a 
nullity, since it was clearly inconsistent with the Supreme 
Court’s opinion in the Kaufman case, supra, and, alterna- 
tively, that it was improvidently entered and was inter- 
locutory in all respects. 


The ‘‘bar date’’ order had its genesis in these proceedings 
nearly four years ago. After Kaufman and Attenhofer 
had been permitted to intervene” appellee served numerous 





2 Kaufman supported by numerous shareholders holding approximately 11,000 
shares of stock and Attenhofer supported by 554 other shareholders holding 
24,411 shares. 











31 


interrogatories on them making demand that they and 
each adherent of their respective groups answer numerous 
interrogatories, served allegedly pursuant to Rule 33 of 
the Federal Rules of Civil Procedure, relating to their 
personal status in this litigation. Attenhofer and Kaufman 
objected to these interrogatories, pointing out, inter alia, 
that these other shareholders were not parties and there- 
fore that interrogatories under Rule 33 could not properly 
be addressed to them. After a hearing, the Special Master 
sustained the objections which had been made, but he 
indicated he would grant a motion, if appellee were to 
make one, to require other stockholders to become parties. 
(J.A. 98, 108) 


Thereafter, on April 16, 1953, appellee moved for the 
issuance of an order to require all non-enemy shareholders 
to intervene as parties. (R. 1206) This motion was vigor- 
ously opposed by appellants, but was granted by the Special 
Master on July 21, 1953. (J.A. 116) Appeals were taken 
to the District Court (Pine, J.) but, after hearing, the 
Special Master’s order was confirmed, although its cut-off 
date was extended until March 31, 1954. (J.A. 123) On 
or before March 31, 1954, in excess of 2500 individual share- 
holders of Interhandel filed complaints in intervention. 
(R. 1299, 1303, 1322, 1329) 


a. The “Bar Date” Order Entered by the Court Below 
Was a Nullity 


This action of the court below was clearly erroneous 
since the concept of a ‘‘bar date’’ is both anomalous and 
inappropriate to a derivative action. As was pointed out 
by the Special Master, it is settled law that in a derivative 
stockholders’ suit or intervention the claim is a corporate 
one and the recovery belongs to the corporation. The suit 
is normally instituted by one or more shareholders who 
plead that the corporation has certain rights and remedies 
which entitle it to indicated relief. The stockholder is 
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only a nominal plaintiff, and the corporation is the real 
party in interest to whose benefit any judgment recovered 
inures. The part which a stockholder plays is merely that 
of an instigator who brings the suit, not as the real plaintiff 
but as a representative of the corporation, since the cor- 
poration is the ultimate beneficiary of such suit. 


The right of a corporate stockholder to prosecute a deriv- 
ative action on behalf of the corporation does not rest in 
contract but is a proceeding, essentially equitable in nature, 
to redress a breach of fiduciary duty by the officers and 
directors of the corporation. In these cases, courts of 
equity have full power to fashion a decree which will give 
adequate consideration to the interests of all and, as here, 
where the corporate recovery may be only for the benefit 
of ‘‘non-enemy’’ stockholders, the chancellor may earmark 
the funds for the non-enemy shareholders alone and set up 
such protective measures as the circumstances at the time 
of the decree may require to guard against ‘‘enemies’’ 
having any benefit therefrom. See Fletcher Cyclopedia 
Corporations, Vol. 13, §§ 5947, 5953 and 6028. 


Such cases may be brought by a single stockholder, 
Fletcher Cyclopedia Corporations, supra, § 5972, or by 
several stockholders, but courts of equity have never re- 
quired that all shareholders of the corporation join phy- 
sically as plaintiffs in order to entitle them to relief. Indeed, 
to suggest that the corporation’s right to recover in a deriv- 
ative action could be defeated by the failure of all share- 
holders to join as parties is preposterous. The recovery 
which is had in such derivative suits inures to the benefit 
of all shareholders, whether they participate as parties 
plaintiff or not, unless they be disqualified by virtue of 
some improper conduct of their own. 


Such is the situation in the present case. The inter- 
venors are vigorously and industriously prosecuting, by 
way of a derivative intervention, the interests and rights 
of all non-enemy shareholders to a return of the non-enemy 
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portion of the vested property which the government is 
not entitled to retain by virtue of the Kaufman decision. 
Appellants Attenhofer, et al., propose to establish at the 
trial of this cause that Interhandel had title to the vested 
property on the date of vesting and propose to establish 
the percentage of Interhandel shares which were at that 
time held by non-enemies. After having determined these 
issues, the court will then be in a position to mold a decree 
supervising the return of the non-enemy portion of the 
vested property to its rightful owners. It must be expected 
that the court will set up flexible procedures and techniques 
which will accomplish the requirements laid down by the 
Supreme Court in the Kaufman case. 


It is apparent, therefore, that the attempt of the District 
Court to impose an arbitrary bar date in a corporate 
derivative action was an unquestioned nullity. As has 
been demonstrated, it is beyond the court’s power to condi- 
tion recovery in such derivative suits upon the physical 
intervention as parties of all shareholders who expect 
to receive a benefit from the action. 


b. Alternatively, The “Bar Date” Was Improvidently Entered 


As has been shown heretofore, the measure of recovery 
under the Kaufman decision is not dependent upon the 
number of shareholders who have intervened. It is depend- 
ent rather upon the extent of the non-enemy interest in 
the corporation at the date of vesting. It follows, there- 
fore, that the non-enemy interest in a neutral corporation 
must be returned for the benefit of all its shareholders 
save those who are suffering from some disability, i-e., 
enemy status. 


But assuming, arguendo, that a time may come in this 
litigation when all non-enemy shareholders will be required 
to come forward to accept their share of the vested prop- 
erty, we shall demonstrate that this time has not yet arrived, 
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and, further, that the entry of the order by the District 
Court more than three years ago was improvident. 


When appellee moved for an issuance of the ‘‘bar date’’ 
order, these intervenors opposed it. (R. 1218) After the 
order was issued by the Special Master, these intervenors 
appealed the ruling to the District Court. (J.A. 122) 
Appellants Attenhofer, et al., pointed out at that time that 
the rights of the shareholders as enunciated in the Kaufman 
case, supra, were ‘‘secondary’’ and would not arise unless 
and until the suit of Interhandel was finally dismissed. 
It was shown that the trial of the corporate derivative 
action’ brought by the shareholders could not possibly begin 
until the main corporate action had been terminated. 
Although, at that time, it was not possible to predict the 
date on which Interhandel’s complaint would be dismissed 
(if such were to occur), nevertheless, no great prescience 
was needed to conclude that such dismissal would not oceur 
for a substantial period of time. 


As has been stated, the ‘‘bar date’’ order entered by 
Judge Pine required all shareholders to intervene on or 
before March 31, 1954. This was a full 28 months prior 
to the dismissal of Interhandel’s complaint, and this dis- 
missal was finally affirmed by this Court on April 11, 1957. 
Societe, etc. v. Brownell, Nos. 13460 and 13527, dated April 
11, 1957, — U.S. App. D.C. —, — F.2d —. Appellants 
are presently preparing their cases for trial, but no trial 
date has thus far been set, inasmuch as discovery proceed- 
ings and other pretrial procedures have not been completed. 


Although they are not proper in a derivative action, 
‘‘bar dates’’ are fairly well known to the law and are 
frequently used in types of actions, such as Fair Labor 
Standards Act cases, where they are properly invoked. 


One of the better statements of the legal principles 
governing their use is to be found in Tennessee Coal, Iron 
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& Railroad v. Muscoda Local 123, 5 F.R.D. 174 (1946). In 
that case, at an early stage in the litigation, a judge en- 
tered an order giving claimants similarly situated a period 
of 60 days within which to intervene in a proceeding under 
the Fair Labor Standards Act, 29 U.S.C. 201, et seq. A 
final judgment on a declaratory judgment phase of the 
ease was entered shortly thereafter and was appealed 
ultimately to the United States Supreme Court, which 
issued its mandate some three years thereafter. Subse- 
quent to this, other individuals petitioned for leave to 
intervene and one judge (at the time of the opinion herein 
deceased) denied permission to intervene. Thereafter, 
additional petitions for leave to intervene were filed. These 
petitions were granted. 


The Court stated that under Rule 24 (a) of the Federal 
Rules of Civil Procedure, application for leave to intervene 
must be timely. He pointed out that the original order 
providing a 60-day period for applications for intervention 
was a reasonable exercise of the trial judge’s discretion 
at the time it was entered. The Court stated, however, 
that during the pendency of the appeals it would have been 
unreasonable to have proceeded to the trial of a large 
number of claims while the foundation upon which all of 
them rested might, at any time, be destroyed by a decision 
of one of the higher courts before which the case was then 
pending. The Court ruled that during the pendency of 
these appeals it would have been equally improvident to 
have required the submission of petitions for intervention 
which might have become useless if the trial court’s judg- 
ment upon the basic issue was reversed. 


The Court pointed out that the timeliness of an applica- 
tion must be determined not merely by a desire to reduce 
the number of litigants or by the mere lapse of time, but 
by the test of prejudice or unfairness to the interests of 
the opposing party arising within the period between the 
filing of the complaint and the time the application for in- 
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tervention is made. The Court noted that the petitioners 
had a right to intervene and stated that nothing had oc- 
curred with respect to the trial of the counter-claims to 
make their applications untimely. 


Such, we submit, is the situation in the present case. As 
has been stated, the ‘‘bar date’’ entered by the court below 
took effect over three years ago. The intervenors’ deriva- 
tive action could not possibly have been disposed of until 
Interhandel’s complaint was finally dismissed. As has been 
pointed out, the affirmance of this dismissal occurred within 
the last 19 days. It is obvious that, at an appropriate time, 
the ‘‘bar date’’ will have to be dissolved or extended to 
permit participation by all non-enemy holders of Inter- 
handel stock so that the full justice afforded non-enemies 
by the Kaufman decision may be realized. 


c. The “Bar Date” Order Was Not a Final Order But Was 
| Interlocutory In All Respects 


As has been stated, the ‘‘bar date’’ order was entered 


at the request of appellee. The entire background of the 
order, as well as its terms, indicates that it was entered 
for the purpose of serving the mechanical convenience of 
the Government in that it permitted the utilization of dis- 
covery procedures under the Federal Rules of Civil Pro- 
cedure. 


It should be made plain, however, that this ‘‘bar date’’ 
order was interlocutory in all respects. It neither disposed 
of nor determined the merits of appellants’ claim in the 
court below. It did not adjudicate the ultimate rights of 
the parties nor put the case out of court. Neither the 
Special Master nor the district court judge purported to 
hold that said order limited the share of the recovery which 
appellants have claimed. Nowhere within its terms is 
there to be found language which restricts the amount of 
the vested property which Kaufman v. Societe, etc., supra, 
makes clear that non-enemy shareholders are entitled to 
receive. 


Ben PU aca ce 


SS a eee 





37 


As is shown in detail, above, this order was made pending 
the cause and was entered many years prior to the time 
when a trial of appellants’ claim could be had—it is pre- 
liminary and may be modified or set aside at any time. 


No appeal from the ‘‘bar date’’ order was taken nor 
could one have been taken, inasmuch as appellants, although 
firmly believing its entry to have been improper and a 
nullity, entered their appearance as parties. Having com- 
plied with its terms, and since it did not purport to limit 
their claim, appellants had no standing at that time to 
appeal from it. When the amount of the non-enemy inter- 
est in Interhandel on the date of vesting has been estab- 
lished it will then be proper and necessary to require it 
to be set aside so that all non-enemies may benefit from the 
judgment on the corporate derivative claim. 


Under these circumstances, it was clear error for the 
trial judge to give this interlocutory ‘‘bar date’’ order 
the effect of a final judgment in passing on appellants’ 
right to an injunction. 


VI 


EVEN UNDER THE APPELLEE’S OWN THEORY, HE HAS FAILED 
TO RETAIN SUFFICIENT GENERAL ANILINE AND FILM STOCK 
TO SATISFY THE CLAIMS OF THOSE STOCKHOLDERS WHO 
HAVE INTERVENED IN THIS CASE 


The trial court made the following Findings of Fact: 
(J.A. 273) 


‘16. At the dates of vesting and from June 1940 to 
1948 I. G. Chemie had 350,000 shares of capital stock 
outstanding, as follows: 


Number and Class of Shares Par Value 
100,000 shares of 6% preferred, 
20% paid in Sfrs. 100 


140,000 shares of fully-paid common Sfrs. 500 
110,000 shares of half-paid common  Sfrs. 500 


350,000 Total Shares. 
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**17. For the purpose of arriving at a single figure 
representing the proportion which plaintiff-interven- 
ors’ common stock bears to the total capital, comprised 
of both preferred and common, each share of preferred 
should be treated as the equivalent of one-fifth of a 
share of common, for the reason that the par value of 
the preferred is Sfrs. 100 as compared with the par 
value of Sfrs. 500 for the common. The 100,000 shares 
of preferred are thus equivalent to 20,000 shares of 
common. The total capital of IG. Chemie at the date 
of vesting and from 1940 to 1948 may therefore be 
regarded, in terms of common stock, as being 270,000 
shares (the 250,000 shares of common and the 20,000 
shares of equivalent common). 


18, Since plaintiff-intervenors claim to own 41,683 
shares, the proportion of the total capital which they 
represent is 41683/270000 or 15.439% of the total 
capital of IG. Chemie. 


£49, In February, 1942, and continuously until 1944, 
General Aniline & Film owned 56,300 fully-paid and 
28,600 half-paid common shares of I.G. Chemie. Be- 
tween December 1, 1944, and October 18, 1946, General 
Aniline & Film paid and transferred to the Attorney 
General, as dividends on the shares vested by the Vest- 
ing Orders described in paragraph 1, 53,984 fully-paid 
and 27,416 half-paid I.G. Chemie common shares, total- 
ing 81,400 shares. 


£690. The shares of capital stock of I.G. Chemie pres- 
ently outstanding are 293,416, divided as follows: 


Number and Class of Shares Par Value 
100,000 shares of 6% preferred, 
20% paid in Sfrs. 100 


166,000 shares of fully-paid common  Sfrs. 500 
27,416 shares of half-paidcommon __ Sfrs. 500 


293,416 Total Shares 


**21. The bylaws of I.G. Chemie in effect at the dates 
of vesting and at all times thereafter provide that from 
the proceeds of liquidation the preferred shares shall 
first be redeemed at 110% and the entire remainder 
shall be allocated to the common shares. At the dates 
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of vesting and at all times thereafter the annual reports. 
of I.G. Chemie state that the corporation had non- 
vested assets valued in excess of an amount necessary 
to satisfy in full all rights of the outstanding preferred 
stock, if liquidation were to take place.”’ 


It is the contention of the appellee that as the trial court 
found that the shares of stock of Interhandel owned by the 
intervenors represented only 15.439% of the total capital 
of Interhandel as of the date of vesting, their rights would 
be fully protected if he withheld 25% of the vested GAF 
stock from the proposed sale in order to enable him to 
satisfy their claims. 


These intervenors, however, assert that their stockhold- 
ings, when correctly computed, represent more than 25% of 
the total capital of Interhandel and, as the appellee does 
not propose to withhold from the proposed sale sufficient 
GAF stock to satisfy their claims, the proposed sale must 
be enjoined. 


We respectfully submit that the trial court, in computing 
the interest of the intervening stockholders in the vested 
assets proportionate to their holdings in Interhandel, erred 
in the following respects: 


1. There can be no question that the proportionate inter- 
ests of the intervening stockholders should be determined 
on the basis of the capitalization of Interhandel, at the time 
the rights of the intervening stockholders are finally adjudi- 
eated, rather than (as the trial court did) on the basis 
of the capitalization at the time of vesting. The common 
stock capitalization of Interhandel has been reduced from 
250,000 shares to 193,416 since the date of vesting (the pre- 
ferred stock remaining the same), thereby materially in- 
creasing the proportionate interest of each common share 
in the assets. 


2. Since the preferred stock is limited and preferred in 
liquidation to 110% of par, while the common is unlimited, 
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the trial court improperly equated the preferred and com- 
mon stock on the basis of their relative par values. (Find- 
ing No. 17) Furthermore, the trial court found that the 
preferred stock’s prior claim in liquidation can be fully 
satisfied from non-vested assets of Interhandel. There- 
fore, the entire equity in the vested assets should be treated - 
as being in the common stockholders. (Finding No. 21, 

J.A. 274) 


3. The 81,400 shares of Interhandel which its subsidiary, i 
GAF, distributed to the appellee as dividends on the Inter- 
handel claimed stock subsequent to the time of vesting 
should have been disregarded by the trial court or added 
proportionately to the intervenors’ shares for the purpose 
of determining the intervenors’ proportionate interest in 
Interhandel. There can be no question that the intervenors, ~ 
if successful, will be entitled, not only to their proportionate ms 
interest in the vested assets, but also their proportionate 
interest in any increment on the vested assets, including a 
proportion of the Interhandel stock distributed as divi- 
dends by GAF. Since, therefore, the intervenors are en- 
titled to the same proportion of the dividend stock as their 
interest in the remaining stock of Interhandel, a correct 
result is reached by disregarding the 81,400 dividend shares 
or (what amounts to the same thing) by applying to such 
shares the proportion which the intervenors’ holdings bear 
to the remaining common stock. 


If the foregoing errors are corrected, it will be seen that 


the interest of the intervenors in the seized assets is not 4 
15.439%, as the trial court found, but 37.2%. The latter 

percentage is the ratio which the intervenors’ 41,683 shares 

bear to the outstanding common shares (193,416) reduced* 

by the dividend shares (81,400), or the ratio of 41,683/ « 
112,016. The same result is reached if the intervenors’ 
37.2% interest in the 81,400 dividend shares, or 30,290 
shares, is added to their 41,683 shares (making 71,973 
shares) and that total is divided by the outstanding 193,416 
common shares. If the court should reject intervenors’ 
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contention respecting the preferred stock (second error 
above), the denominator becomes 213,416 and the percentage 
is 33.7%. 


That the said 81,400 shares of Interhandel stock should 
be disregarded in computing the proportionate interest of 
the intervenors is supported by well-recognized principles 
of accounting relating to mutual or reciprocal sharehold- 
ings between affiliated corporations. 


This subject is dealt with in Paton’s Accountants’ Hand- 
book, (3d Edition, 1947), at page 1099, as follows: 


‘‘When two affiliated corporations acquire shares in 
each other, a situation commonly referred to as mutual 
or reciprocal shareholdings is created. Although the 
economic effect of mutual shareholdings is the same 
as treasury stock neither the courts nor the accounting 
profession has yet taken the position that mutual 
stockholdings are identical in all respects with treasury 
stock in a single corporation. However, there has 
been a considerable discussion of this point of view in 
recent years. 


‘‘Kohler (Accounting Review, vol. 13) writes: 


‘Shares of the controlling company’s capital stock 
owned by a subsidiary before the date of acquisition 
should be treated in consolidation as treasury stock . 
purchased on that date. Any subsequent acquisition © 
or sale by a subsidiary should be treated in the con- 
solidated statements as though it had been the act 
of the controlling company. 


‘“‘Carman (American Accountant, vol. 17) states: 


‘Unless the intercompany holdings are so small as 
to be negligible, the balance sheets of members of 
a bilateral group (1e., a group in which companies 
own each other’s shares) ... should never be pub- 
lished individually. The effect is precisely the same 
as though a company could conceal treasury stock 
under the caption ‘‘Investments’’—an overstatement 
of net worth.’ 
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‘*Recognition in full of the parallel between treasury 
stock and mutual shareholdings implies the following: 


1. Since treasury stock possesses no voting rights 
or right of participation in dividends, only those 
shares not mutually held can be considered as 
representing shares of ownership in the companies 
involved. 

. As a corollary to (1), only to shares not mutually 
held ean be allocated any share of changes in net 
worth.”’ 


That the non-enemy interest in the parent corporation is 
entitled to a proportionate share of the parent stock held 
by a subsidiary corporation can be clearly demonstrated by 
a simple example. 


Should the capitalization of Interhandel be broken down 
in a manner most favorable to the appellee, it would be 
as follows: 


Shares held by non-enemies (the 
Intervenors) 41,683 


Shares held by stockholders who 
have not joined the interventions 
and therefore assumed by the 
appellee to be ‘‘enemies”’ 66,833 


Interests represented by the GAF 
holdings and which are unallo- 
eated as between ‘‘enemy’’ and 
‘‘non-enemy”’ 84,900 


193,416 


The only proper solution for the determination of the 
non-enemy interest in Interhandel would be to treat the 
non-allocated shares as enemy or non-enemy owned in the 
same ratio as the remaining stock of the parent is owned 
(or, what amounts to the same thing, eliminate from the 
base of the equation such part of the total block as is 
attributable to the shares vested by the Custodian, namely 
81,400 shares). 
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In either case, whether by allocation among the enemy 
and non-enemy interest, or by the elimination principle, 
the entire interest held by the Custodian will be properly 
attributed to the enemy and non-enemy interest. 


Correction of all the foregoing errors would result in 
an interest in the intervenors of 37.2%, which is the ratio 
of their 41,683 shares to 112,016 shares (193,416 common 
shares now outstanding, less 81,400 dividend shares above 
referred to). If the Court should reject intervenors’ 
contention respecting the preferred stock (second error 
above), the ratio becomes 41683/132016, or 31.5%. 


We therefore respectfully submit that, on a correct 
computation, the interest of the intervening stockholders 
in the seized assets is in excess of 25%. This having been 
demonstrated, it necessarily follows that the lower court 
erred in refusing to grant the requested injunction. 


CONCLUSION 


In view of the foregoing, we respectfully submit that 
the trial court’s order refusing the appellants the injunctive 
relief prayed for should be reversed and that court directed 
to enter an order enjoining appellee from selling the vested 
property pending the final termination of this litigation. 


Respectfully submitted, 


Epmunp L. Jones 
C. Frank REIFSNYDER 
Attorneys for Appellants 
810 Colorado Building 
Washington 5, D. C. 
Hocan & Hartson 
Dr. Hans PESTALozzi1 


Of Counsel 
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APPENDIX 
Trading With the Enemy Act, 50 App. U.S.C. 1, Et Seq. 
$2. Definitions. 


The word ‘‘enemy,’’ as used herein, shall be deemed to 
mean, for the purposes of such trading and of this Act 
[sections 1-6 and 7-39 of this Appendix]— 


(a) Any individual, partnership, or other body of indi- 
viduals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business 
within such territory, and any corporation incorporated 
within such territory of any nation with which the United 
States is at war or incorporated within any country other 
than the United States and doing business within such 
territory. 


(b) The government of any nation with which the United 
States is at war, or any political or municipal subdivision 
thereof, or any officer, official, agent, or agency thereof. 


(c) Such other individuals, or body or class of individu- 
als, as may be natives, citizens, or subjects of any nation 
with which the United States is at war, other than citizens 
of the United States, wherever resident or wherever doing 
business, as the President, if he shall find the safety of 
the United States or the successful prosecution of the war 
shall so require, may, by proclamation, include within the 
term ‘‘enemy.’”’ 


The words ‘‘ally of enemy,’’ as used herein, shall be 
deemed to mean— 


(a) Any individual, partnership, or other body of indi- 
viduals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation which is an ally of a nation with which the 
United States is at war, or resident outside the United 
States and doing business within such territory, and any 
corporation incorporated within such territory of such ally 
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nation, or incorporated within any country other than the 
United States and doing business within such territory. 


(b) The government of any nation which is an ally of 
a nation with which the United States is at war, or any 
political or municipal subdivision of such ally nation, or 
any officer, official, agent, or agency thereof. 


(c) Such other individuals, or body or class of individu- 
als, as may be natives, citizens, or subjects of any nation 
which is an ally of a nation with which the United States 
is at war, other than citizens of the United States, wherever 
resident or wherever doing business, as the President, if 
he shall find the safety of the United States or the success- 
ful prosecution of the war shall so require, may, by proc- 
lamation, include within the term ‘‘ally of enemy.’’ 


The word ‘‘person,’’ as used herein, shall be deemed to 
mean an individual, partnership, association, company, or 
other unincorporated body of individuals, or corporation or 
body politic. 


The words ‘‘United States,’? as used herein, shall be 
deemed to mean all land and water, continental or insular, 
in any way within the jurisdiction of the United States 
or occupied by the military or naval forces thereof. 


The words ‘‘the beginning of the war,’’ as used herein, 
shall be deemed to mean midnight ending the day on which 
Congress has declared or shall declare war or the existence 
of a state of war. 


The words ‘‘end of the war,’’ as used herein, shall be 
deemed to mean the date of proclamation of exchange of 
ratifications of the treaty of peace, unless the President 
shall, by proclamation, declare a prior date, in which case 
the date so proclaimed shall be deemed to be the ‘‘end of 
the war’’ within the meaning of this Act [sections 1-6 and 
7-39 of this Appendix]. 


The words ‘‘bank or banks,’’ as used herein, shall be 
deemed to mean and include national banks, State banks, 
trust companies, or other banks or banking associations, 
doing business under the laws of the United States, or of 
any State of the United States. 
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The words ‘‘to trade,’’ as used herein, shall be deemed 
to mean— : 


(a) Pay, satisfy, compromise, or give security for the 
payment or satisfaction of any debt or obligation. 


(b) Draw, accept, pay, present for acceptance or pay- 
ment, or indorse any negotiable instrument or chose 


in action. 

(c) Enter into, carry on, complete, or perform any con- | 

tract, agreement, or obligation. 

(d) Buy or sell, loan or extend credit, trade in, deal with, 

exchange, transmit, transfer, assign, or otherwise 
dispose of, or receive any form of property. 

(e) To have any form of business or commercial com- 

munication or intercourse with. Oct. 6, 1917, ¢. 106, 

§ 2, 40 Stat. 411. 

Ls * * * 

$5. Suspension of provisions relating to ally of enemy; f 

regulation of transaction in foreign exchange of gold 

or silver. 


“SE Peer. 


Pie at 


(b) (1) During the time of war or during any other pe- 
riod of national emergency declared by the President, the 
President may, through any agency that he may designate, 
or otherwise, and under such rules and regulations as he 
may prescribe, by means of instructions, licenses, or other- 


wise— 


(A) investigate, regulate, or prohibit, any transactions 
in foreign exchange, transfers of credit or payments 
between, by, through, or to any banking institution, 
and the importing, exporting, hoarding, melting, or 
earmarking of gold or silver coin or bullion, cur- 
reney or securities, and 


(B) investigate, regulate, direct and compel, nullify, void, 
prevent or prohibit, any acquisition holding, with- «) 
holding, use, transfer, withdrawal, transportation, 
importation or exportation of, or dealing in, or i 
exercising any right, power, or privilege with respect p 
to, or transactions involving, any property in which 
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any foreign country or a national thereof has any 
interest, 


by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property 
or interest of any foreign country or national thereof shall 
vest, when, as, and upon the terms, directed by the Presi- 
dent, in such agency or person as may be designated from 
time to time by the President, and upon such terms and 


' conditions as the President may prescribe such interest or 


property shall be held, used, administered, liquidated, sold, 
or otherwise dealt with in the interest of and for the benefit 


_ of the United States, and such designated agency or person 


may perform any and all acts incident to the accomplish- 
ment or furtherance of these purposes; and the President 
shall, in the manner hereinabove provided, require any 
person to keep a full record of, and to furnish under oath, 
in the form of reports or otherwise, complete information 
relative to any act or transaction referred to in this sub- 
division either before, during, or after the completion 
thereof, or relative to any interest in foreign property, 
or relative to any property in which any foreign country 
or any national thereof has or has had any interest, or as 
may be otherwise necessary to enforce the provisions of 
this subdivision, and in any case in which a report could 
be required, the President may, in the manner hereinabove 
provided, require the production, or if necessary to the 
national security or defense, the seizure, of any books of 
account, records, contracts, letters, memoranda, or other 
papers, in the custody or control of such person; and the 
President may, in the manner hereinabove provided, take 
other and further measures not inconsistent herewith for 
the enforcement of this subdivision. 


(2) Any payment, conveyance, transfer, assignment, or 
delivery of property or interest therein, made to or for the 
account of the United States, or as otherwise directed, pur- 
suant to this subdivision or any rule, regulation, instruc- 
tion, or direction issued hereunder shall to the extent there- 
of be a full acquittance and discharge for all purposes of 
the obligation of the person making the same; and no per- 
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son shall be held liable in any court for or in respect to 
anything done or omitted in good faith in connection with 
the administration of, or in pursuance of and in reliance on, 
this subdivision, or any rule, regulation, instruction, or di- 
rection issued hereunder. 


(3) As used in this subdivision the term ‘‘ United States”’ 
means the United States and any place subject to the juris- 
diction thereof: Provided, however, That the foregoing 
shall not be construed as a limitation upon the power of the 
President, which is hereby conferred, to prescribe from 
time to time, definitions, not inconsistent with the purposes 
of this subdivision, for any or all of the terms used in this 
subdivision. Whoever willfully violates any of the pro- 
visions of this subdivision or of any license, order, rule or 
reculation issued thereunder, shall, upon conviction, be 
fined not more than $10,000, or, if a natural person, may 
be imprisoned for not more than ten years, or both; and 
any Officer, director, or agent of any corporation who know- 
ingly participates in such violation may be punished by a 
like fine, imprisonment, or both. As used in this subdivi- 
sion the term ‘‘person’’ means an individual, partnership, 
association, or corporation. (Oct. 6, 1917, ¢. 106, § 5, 40 
Stat. 415; Sept. 24, 1918, ¢. 176, § 5, 40 Stat. 966; Mar. 9, 
1933, ¢. 1, $ 2, 48 Stat. 1; May 7, 1940, ¢. 185, $ 1, 54 Stat. 
179; Dee. 18, 1941, ¢. 593, Title III, § 301, 55 Stat. 839; 
Proe. No. 2695, eff. July 4, 1946, 11 F.R. 7517, 60 Stat. 
1352.) 


$9. Claims to property transferred to custodian; notice of 
claim; filing; return of property; suits to recover. 


(a) Any person not an enemy or ally of enemy claiming 
any interest, right, or title in any money or other property 
which may have been conveyed, transferred, assigned, de- 
livered, or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States, or to whom any debt may be owing from 
an enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or 
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seized by him hereunder and held by him or by the Treas- 
urer of the United States may file with the said custodian 
a notice of his claim under oath and in such form and con- 
taining such particulars as the said custodian shall require; 
and the President, if application is made therefor by the 
claimant, may order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money or 
other property so held by the Alien Property Custodian or 
by the Treasurer of the United States, or of the interest 
therein to which the President shall determine said claim- 
ant is entitled: Provided, That no such order by the Presi- 
dent shall bar any person from the prosecution of any suit 
at law or in equity against the claimant to establish any 
right, title, or interest which he may have in such money 
or other property. If the President shall not so order 
within sixty days after the filing of such application or if 
the claimant shall have filed the notice as above required 
and shall have made no application to the President, said 
claimant may institute a suit in equity in the Supreme 
Court of the District of Columbia or in the district court of 
the United States for the district in which such claimant 
resides, or, if a corporation, where it has its principal place 
of business (to which suit the Alien Property Custodian or 
the Treasurer of the United States, as the case may he, 
shall be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, assign- 
ment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by the 
Treasurer of the United States or the interest therein to 
which the court shall determine said claimant is entitled. 
If suit shall be so instituted, then such money or property 
shall be retained in the custody of the Alien Property Cus- 
todian, or in the Treasury of the United States, as provided 
in this Act [sections 1-6 and 7-39 of this Appendix] and 
until any final judgment or decree which shall be entered 
in favor of the claimant shall be fully satisfied by payment 
or conveyance, transfer, assignment, or delivery by the 
defendant, or by the Alien Property Custodian, or Treas- 
urer of the United States on order of the court, or until 
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final judgment or decree shall be entered against the claim- 
ant or suit otherwise terminated. 


(Oct. 6, 1917, ec. 106, § 9, 40 Stat. 419; July 11, 1919, ¢. 6, 
§ 1, 41 Stat. 35; June 5, 1920, c. 241, 41 Stat. 977; Feb. 27, 
1921, c. 76, 41 Stat. 1147; Dec. 21, 1921, ¢. 13, 42 Stat. 351; 
Dec. 27, 1922, ec. 13, 42 Stat. 1065; Mar. 4, 1923, c. 285, § 1, 
42 Stat. 1511; May 7, 1926, c. 252, 44 Stat. 406; Mar. 10, i 
1928, e. 167, §§ 11-14, 20, 45 Stat. 270-273; Aug. 24, 1937, 
e. 745, 50 Stat. 748.) 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 





Civil Action No. 4360-48 





Socrete INTERNATIONALE Pour Parricreations Inpvus- 
TRIELLES ET CommeERcuLEs, §.A., Erc., Plaintiff 


Vv. 


J. Howazrp McGrarn, er au., Defendants 
Remincton Rann, Inc., Intervenor 

Exic G. Kaurman and Agenni C. Kaurman, indvidually 
and as general guardians of the persons and property 
of Emm Gert Kavrman and Ruta Mimsam Kavurman, 
and on behalf of all stockholders of the plaintiff simi- 
larly situated, 

802 West 190th Street 

New York 33, New York 

Applicants for Intervention 





Filed June 5, 1950 
Amended Motion for Leave to Intervene 


' Eric G. Kaufman and Aennie C. Kaufman, hereinafter 
referred to as ‘‘applicants’’, move for leave to intervene as 
plaintiffs in this action, on their own behalf and on behalf 
of all stockholders of the plaintiff similarly situated, on 
the grounds that (1) applicants have a substantial interest 
in the subject matter of this action, the representation of 
their interest by the present parties to this action is in- 
adequate, and applicants will be bound by a judgment in 
the action, and (2) applicants may be adversely affected 
by a distribution or other disposition of property subject 
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to the control or disposition of the Court in this action.: In 
support of this motion applicants represent as follows: 


918B 1. Applicants, individually and as general guar- 

dians of the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, are and at all 
times mentioned herein have been the sole and beneficial 
owners for value, of 86 shares of the capital stock of the 
plaintiff herein. Applicants are not now, and have not been 
at any time since December 6, 1941, enemies, enemy na- 
tionals, allies of enemies, nationals of allies of enemies, na- 
tionals of a designated enemy country, or nationals of 
Germany or Japan within the meaning of the Trading With 
the Enemy Act, as amended, and are not now and have 
not been since December 6, 1941, directly or indirectly con- 
trolled by or affiliated with I. G. Farbenindustrie, A.G., or 
any other enemy of the United States or national of Ger- 
many or Japan, all as more fully set forth in the first count 
of the verified pleading attached hereto. 


2. On and prior to February 16, 1942, plaintiff was ies 
owner of approximately 93 per cent of the capital stock of 
General Aniline & Film Corporation, a Delaware corpora- 
tion, and certain other property in the United States which 
stock and property were vested by defendant’s predeces- 
sors upon the finding that such property was beneficially 
owned or controlled by I. G. Farbenindustrie, A.G., an 
enemy of the United States, and defendants now hold the 
property so vested and other property subsequently re- 
ceived as dividends on the stock of General Aniline & Film 
Corporation, all as more fully set out in the first count of 
the verified pleading attached hereto. | 


8. The present action was brought by plaintiff eorpora- 
tion pursuant to Section 9 (a) of the Trading With the 
Enemy Act, as amended, and the Fifth Amendment to the 
Constitution of the United States, to compel a return of 
the stock of General Aniline & Film Corporation, property 
distributed to defendant’s predecessors as dividends on 
such stock, and other property of plaintiff so vested. 
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4, Applicants will be bound by the judgment in this ac- 
tion and will be adversely affected by a distribution or 
other disposition of property in the custody or subject to 
the control or disposition of the Court in this action, if 
such distribution or disposition is made without considera- 

tion of applicants’ interest therein. 
918C 5. The interests of the applicants are not ade- 
quately represented by any of the present parties to 
this action for the reasons set forth in full in the verified 
proposed pleading attached hereto. 

6. Applicants present this application for intervention 
and proposed verified complaint attached hereto on behalf 
of the corporation in a derivative capacity, on their own 
behalf, and on behalf of all other stockholders of plaintiff 
similarly situated, in the first and second counts of said 
pleading, and on their own behalf and on behalf of said 
stockholders without regard to whether the nature of the 
claim is derivative, representative or otherwise, in the 
third count of said pleading. The interests of plaintiff and 
of such other stockholders are not adequately represented 
in this action for the reasons set forth in full in said pro- 
posed pleading, and will not be unless applicants are per- 
mitted to intervene herein. 


Wim RapNER 
Tower Building 
Washington 5, D. C. 

OpeLL Komrners 
Tower Building 
Washington 5, D. C. 


Hewry G. FiscHer 
Dupont Circle Building 
Washington 6, D. C. 
Attorneys for Applicants for 
Intervention 
GRAUBARD AND Moskovitz 

115 Broadway 

New York 6, New York 

Of Counsel 
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919 (Original Filed July 19, 1952) 


Amended Complaint in Intervention by Intervenors as Stockholders 
of Plaintiff Corporation to Assert a Claim of Plaintiff in a 
Derivative Capacity and to Prevent an Impending Settlement 
which Is Illegal under the Trading with the Enemy Act. | 


Intervenors above named, by leave of Court first had and 
obtained, file this, their complaint in intervention, for 
themselves and on behalf of all stockholders of plaintiff 
similarly situated, against the above named defendants, 
and say: ! 

First Count 


1. The principal action and the action set forth in this 
complaint in intervention arise under the Fifth Amend- 
ment to the Constitution of the United States and the 
Trading With the Enemy Act of October 6, 1916, | as 
amended (U.S.C. Title 50, Appendix, Secs. 1-38). ! 


2. Intervenors are residents of the City, County and 
State of New York and are now and have been at all times 
since December 6, 1941, non-enemies. The term “enemy”’ as 
used in this complaint means enemies, enemy nationals, 
allies of enemies, nationals of allies of enemies, nationals 

of a designated enemy country, or nationals of Ger- 
920 many or Japan, within the meaning of the Trading 

With the Enemy Act, as amended, and corporations 
or other persons directly or indirectly owned or controlled 
by or affiliated with an “enemy’’, and the term “‘non- 
enemy’’ means the absence of such status. 


3. Plaintiff is a corporation organized under the laws 
of the Confederation of Switzerland and has its principal 
office at Basle, Switzerland. Upon information and belief, 
plaintiff is and always has been a citizen of Switzerland, 
and has no principal office, place of business, or agent in 
the United States. Plaintiff is not now and has not been 
at any time since December 6, 1941, an enemy, at least to 
the extent that the plaintiff represents non-enemy interests, 





6 


that is to say, at least to the extent plaintiff has been, since 
December 6, 1941, and is now owned by non-enemies. 


4. On and prior to February 16, 1942, plaintiff was the 
owner of approximately 93 per cent of the capital stock 
of General Aniline & Film Corporation, a Delaware cor- 
poration, and of certain other property within the United 
States. On or about February 16, 1942, April 24, 1942, 
February 15, 1943, June 24, 1946, June 26, 1946, October 
14, 1946 and February 16, 1948, defendants’ predecessors 
issued certain vesting orders seizing the aforesaid property 
upon the finding that said property was beneficially owned 
or controlled by I. G. Farbenindustrie, A.G., an enemy of 
the United States. By reason of Executive Order No. 
9788, effective October 15, 1946, predecessors of defendant 
McGrath received said stock and other property, including 
a substantial portion of the capital stock of plaintiff paid 
as dividends on the stock of General Aniline & Film Cor- 
poration, and defendants now hold same, as more par- 
ticularly alleged in the original complaint herein and as 
admitted in the answer of the defendants herein. The 
vested stock of General Aniline & Film Corporation has 
been valued, since the institution of the principal action, 
by plaintiff as in excess of $100,000,000, and by defendants 
variously as from $50,000,000 to in excess of $100,000,000. 


5. Upon information and belief, plaintiff, within the time 
limited by law, filed claims with the Alien Property Custo- 
dian or predecessors of the defendant McGrath, or both, 
pursuant to the provisions of the Trading With the Enemy 

Act and after their denial filed the principal action 
921 pursuant to Section 9 (a) of the said Act and within 

the time limited by law. The theory of the complaint 
in the principal action is substantially identical with that 
advanced by the plaintiff in Uebersee Finanz-Korp. v. 
United States, 332 U.S. 480, and appears to have been pat- 
terned on that complaint. In essence, the complaint in the 
principal action alleges plaintiff is entitled to the return of 
all the property therein described because plaintiff at the 


a 
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time of vesting was a non-enemy entity. Although the com- 
plaint was filed October 21, 1948, the principal action is still 
not at issue. Defendants’ amended answer (including coun- 
terclaims) was filed January 26, 1950, and plaintiff has not 
yet answered the counterclaims. While much time has been 
spent taking depositions, no pre-trial conference has yet 
been held concerning the issues of the principal action. 
Upon information and belief, the law of Switzerland would 
require plaintiff, upon receipt of any recovery or property 
or money in the principal action, by order of court, settle- 
ment or otherwise, to apply such recovery equally for the 
benefit of all its stockholders, without regard to their status 
as enemies or non-enemies and without regard to the policy 
of the United States as expressed in the Trading With = 
Enemy Act. 


6. Intervenors herein allege on behalf of plaintiff that 
plaintiff is, under the Trading With the Enemy Act, en- 
titled to the return of that portion of the properties in issue 
herein, or of the proceeds of its sale at full and fair value, 
which is proportionate to the interests in plaintiff held’ by 
non-enemies, without regard to the disposition of any other 
portion of such properties, or the proceeds of any sale 
thereof, which defendants herein may be permitted to make 
under the provisions of the Trading With the Enemy Act 
or otherwise, such portion of the properties or the proceeds 
thereof to be returned to plaintiff for all proper corporate 
purposes, only excluding from the benefits thereof all inter- 
ests ineligible to participate therein under the Trading 
With the Enemy Act. 


7. Intervenors Kaufman, individually and as Sena 
guardians of the persons and property of Emil Gert Kauf- 
man and Ruth Mirjam Kaufman, are, and at all times since 
December 6, 1941 and prior to the vesting orders referred 
to in pargraph 4 hereof have been, the sole and beneficial 

owners for value of eighty-six (86) shares of the 
922 capital stock of plaintiff having a current market 
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value of about $15,000 and having a substantially greater 
value if plaintiff’s legal rights as herein stated are rec- 
ognized. Upon information and belief, the non-enemy 
stockholders of plaintiff are, and at all times since De- 
cember 6, 1941 and prior to the vesting orders referred to 
in paragraph 4 hereof have been, the sole and beneficial 
owners of not less than one-third of the oustanding stock 
of plaintiff, putting aside the stock presently in the hands 
of defendants herein, and formerly held by General Aniline 
& Film Corporation. The intervenors and other non-enemy 
stockholders of plaintiff are all eligible under the Trading 
With the Enemy Act to participate in the benefits of the 
return to plaintiff of any of the property involved in this 
proceeding. 


8. Plaintiff has not made in the principal action the claim 
described in paragraph 6 above, and, on information and 
belief, plaintiff will not assert that or any similar claim 
in said action. On information and belief it is further al- 
leged that in an effort to avoid the necessity of asserting 
and pressing such claim, the ultimate determination of 
which may involve consideration of conflicting interests 
within plaintiff corporation, plaintiff proposes to settle the 
principal action on a lump-sum basis without regard to the 
merits of such claim and the conflicts within the corpora- 
tion arising therefrom, all as more fully appears from the 
second count hereof. 


9. Plaintiff, the intervenors and other non-enemy stock- 
holders of plaintiff are not adequately represented by the 
management of plaintiff which controls and is conducting 
the principal action, because of the conflicting interests 
within plaintiff and the embarrassment of the present cor- 
porate management arising from the question whether it 
is enemy or non-enemy controlled. More specifically: 


(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of 
plaintiff were nationals of Germany, and therefore 





> 





9 


enemies, at the time the properties involved were 
vested. The assertion of the claim set forth in para- 
graph 6 involves the necessary consideration of exclud- 
ing enemies from participation in the ultimate benefits 
of such claim. In view of the conflicting interests 
923 within the plaintiff corporation, its manage- 
ment, which has a legal obligation to speak for 
plaintiff’s enemy and non-enemy stockholders alike, i 1s 
not qualified to raise and present issues which directly 
or indirectly result in disqualification of some of the 
stockholders of the corporation from paca in 
the benefits thereof. 


(b) Upon information and belief, approximately 39 
per cent of the voting stock of plaintiff was owned at 
the time the properties involved were vested and is still 
owned by a group of shareholders hereinafter referred 
to as the Sturzenegger Group. Upon information and 
belief, this Group has working control of the corpora- 
tion and is responsible for the selection of its manage- 
ment. The United States Government, through’ the 
Department of Justice, has asserted in this proceeding 
that plaintiff is a cloak for I. G. Farbenindustrie, the 
giant German chemical combine, because of I. G. Far- 
benindustrie’s domination of the Sturzenegger Group. 
It is further asserted of record in the principal action 
by counsel for defendants that the Sturzenegger Group 
‘owns and is I. G. Chemie’’; that ‘‘It is our position, 
furthermore, that the private banking firm of G. Stur- 
zenegger has been the dominant controller of this 
plaintiff for the purposes of I. G. Farben’’; that “Stur- 
zenegger is the leader of a group of corporations known 
as the Sturzenegger Complex and they own much and 
they own a predominating share in the plaintiff”; that 
‘‘Hans Sturzenegger is the eptiome of the plaintiff. 
He is—and this is our own term, it is our charge that 
he is the arch conspirator. He is the head of the tainted 
corporations, which are circular in nature and which 
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own a large block of stock in the plantinff. He domi- 
nates the plaintiff”. If the Sturzenegger Group should 
be held to be enemy or enemy-tainted, the claim re- 
ferred to in paragraph 6 above would disqualify such 
Group from participating in the proceeds of the ulti- 
mate recovery. Intervenors therefore allege that it is 
contrary to the interests of the Sturzenegger Group 
and of the management of plaintiff, to the extent such 
management represents the Group, to draw any dis- 
tinction between enemy and non-enemy interests 
924 in plaintiff of the nature set forth in paragraph 
6 hereof. 


(ec) Plaintiff, through its counsel in open court, has 
disparaged and repudiated the basis of any claim as 
set forth in paragraph 6 hereof, stating that the same 
was “manufactured’’ for expediency, and has other- 
wise indicated that plaintiff does not have any inten- 
tion of pressing such claim and, on the basis of state- 
ments in the record here, appears determined to press 
a claim based solely on a complaint which under sub- 
stantially similar circumstances the Supreme Court of 
the United States has construed to mean that ‘‘the 
property is free of all enemy taint and particularly 
that the corporations whose shares have been seized, 
the corporations which have a contract in which re- 
spondent has an interest, and respondent itself are com- 
panies in which no enemy, ally of an enemy, nor any 
national of either has an interest of any kind whatso- 
ever, and that respondent has not done business in the 
territory of the enemy or any ally of an enemy’’, not- 
withstanding the fact that, even if the Sturzenegger 
Group is free of enemy taint, it is clear from the record 
in the principal action that approximately 10.9 per cent 
of the plaintiff’s stockholders were German nationals 
and therefore enemies at the time the properties in- 
volved were vested. 
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Intervenors and all other non-enemy stockholders of plain- 
tiff are, will, or may be bound by the judgment in the eine 
cipal action. 


10. Intervenors are so situated as to be adversely af. 
fected by_a distribution or other dispostion of the proper- 
ties involved in the principal action, which properties are 
subject to the control or dispostion of this Court. : 


11. Intervenors assert the claim contained in this first 
count on behalf of plaintiff in a derivative capacity, and 
on behalf of all non-enemy stockholders of plaintiff eligible 
under the Trading With the Enemy Act to participate in 
the benefits of the return to plaintiff of any of the proper- 
ties involved in this proceeding. 


925 12. The persons constituting the class of oaee 

tiff’s non-enemy stockholders eligible under the 
Trading With the Enemy Act to participate in the benefits 
of the return to plaintiff of any of the properties involved 
in this proceeding are so numerous as to make it imprac- 
ticable to bring them all before this Court and the character 
of the right sought to be enforced for said class is common 
to all such persons. 


13. Intervenors herein are now and were, at the ae of 
the transaction of which they complain, shareholders: of 
plaintff. This claim in intervention is not a collusive one 
to confer on a court of the United States jurisdiction of any 
action of which it would not otherwise have jurisdiction. 
The reasons intervenors have made no effort to secure from 
the managing directors or trustees of plaintiff such action 
as they desire are that such effort would be wholly futile 
and unavailing because the managing directors or trustees 
of plaintiff control and are conducting the principal action, 
because of the conflicting interests within the plaintiff, and 
because of the embarrassment of the managing directors or 
trustees of plaintiff arising from the question whether such 
managing directors or trustees are enemy or NOL-GuEHy, 
controlled. More specifically: 
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(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of 
plaintiff were nationals of Germany, and therefore ene- 
mies, at the time the properties involved were vested. 
The assertion of the claim set forth in paragraph 6 in- 
volves the necessary consideration of excluding ene- 
mies from participation in the ultimate benefits of such 
claim. In view of the conflicting interests within plain- 
tiff corporation, its managing directors or trustees, 
which have a legal obligation to speak for plaintiff’s 
enemy and non-enemy stockholders alike, are not quali- 
fied to raise and present issues which directly or in- 
directly result in disqualification of some of the stock- 
holders of the corporation from participating in the 
benefits thereof. 


(b) Upon information and belief, approximately 39 
per cent of the voting stock of the plaintiff was owned 
at the time the properties involved were vested and is 
still owned by a group of shareholders hereinafter re- 
ferred to as the Sturzenegger Group. Upon informa- 

tion and belief, this Group has working control 
926 of the corporation and is responsible for the se- 

lection of its management. The United States 
Government, through the Department of Justice, has 
asserted in this proceeding that plaintiff is a cloak for 
J. G. Farbenindustrie, the giant German chemical com- 
bine, because of I. G. Farbenindustrie’s domination of 
the Sturzenegger Group. It is further asserted of re- 
cord in the principal action by counsel for defendants 
that the Sturzenegger Group ‘‘owns and is I. G. 
Chemie”; that “It is our position, furthermore, that 
the private banking firm of G. Sturzenegger has been 
the dominant controller of this plaintiff for the pur- 
poses of I. G. Farben’’; that ‘‘Sturzenegger is the 
leader of a group of corporations known as the Stur- 
zenegger Complex and they own much and they own a 
predominating share in the plantiff’’; that “Hans 
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Sturzenegger is the epitome of the plaintiff. He ig— 
and this is our own term, it is our charge that he is 
the arch conspirator. He is the head of the tainted 
corporations, which are circular in nature and which 
own a large block of stock in the plaintiff. He domi- 
nates the plaintiff’. If the Sturzenegger Group should 
be held to be enemy or enemy-tainted, the claim re- 
ferred to in paragraph 6 above would disqualify such 
Group from participating in the proceeds of the ulti- 
mate recovery. Intervenors therefore allege that it is 
contrary to the interests of the Sturzenegger Group 
and of the managing directors or trustees of plaintiff, 
to the extent such managing directors or trustees repre- 
sent the Group, to draw any distinction between enemy 
and non-enemy interests in plaintiff of the nature set 
forth in paragraph 6 hereof. 


(c) Plaintiff, through its counsel in open court, has 
disparaged and repudiated the basis of any claim as 
set forth in paragraph 6 hereof, stating that the same 
was ‘‘manufactured” for expediency, and has other- 
wise indicated that the managing directors or trustees 
of plaintiff do not have any intention of pressing such 

claim and, on the basis of statements in the rec- 
927 ord here, appear determined to press a claim 

based solely on a complaint which under sub- 
stantially similar circumstances the Supreme Court of 
the United States has construed to mean that ‘‘the 
property is free of all enemy taint and particularly 
that the corporations whose shares have been seized, 
the corporations which have a contract in which re- 
spondent has an interest, and respondent itself, are 
companies in which no enemy, ally of an enemy, nor 
any national of either has an interest of any kind what- 
soever, and that respondent has not done business in 
the territory of the enemy or any ally of an enemy’”’, 
notwithstanding the fact that, even if the Sturzenegger 
Group is free of enemy taint, it is clear from the record 
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in the principal action that approximately 10.9 per cent 
of plaintiff’s stockholders were German nationals, and 
therefore enemies, at the time the properties involved 
were vested. 


(d) As hereinafter more specifically shown in the 
second count, plaintiff and defendants have been nego- 
tiating for a settlement of the principal action since 
October, 1949, the fact of such negotiations appearing 
of record in the principal action for the first time in the 
latter part of 1949. Upon information and belief, plain- 
tiff and defendants intend to conclude a settlement of 
the principal action at an early date and accordingly, 
since plaintiff corporation is a Swiss corporation, not 
otherwise amenable to the jurisdiction of the courts of 
the United States, the assertion of the claim urged in 
paragraph 6 of the first count may be completely de- 
stroyed by settlement of the principal action prior to 
the time your intervenors could comply with the neces- 
sary formalities of seeking to secure from the manag- 
ing directors or trustees of plaintiff corporation such 
action as they desire, and obtaining a refusal thereof 
by such managing directors or trustees. 


(e) The action these intervenors desire the plain- 
tiff corporation to take to enforce rights which may 
properly be asserted by it is completely within the con- 
trol of the managing directors or trustees of the cor- 
poration and action by the shareholders of plaintiff is 

unnecessary to authorize the managing directors 
928 or trustees to take such action. In any case, any 

request for such action by the stockholders 
would, on information and belief, be wholly futile and 
unavailing because the Sturzenegger Group has work- 
ing control of the stock of the plaintiff. 


14. There is no effective remedy adequate to protect in- 


tervenors and other non-enemy stockholders of plaintiff 
similarly situated except intervention herein. Unless in- 





15 


tervention is granted intervenors and other non-enemy 
stockholders of plaintiff similarly situated will be irrep- 
arably injured. | 





Seconp Count 


1. Intervenors for their second count herein make all of 
paragraphs 1, 2, 3, 4, 5, 6 and 7 of their first count, by refer- 
ence, a part of ‘this second count as completely as though 


such paragraphs were set out at length herein. 


2. During the latter portion of 1949, plaintiff and defend. 
ants actively sought to effect a negotiated settlement of the 
principal action. A principal obstacle to effecting any such 
settlement was the pendency of the claim of the intervenor, 
Remington Rand, Inc., which claimed an option to purchase 
from plaintiff a portion of the vested property for the sum 
of approximately $25,000,000. The fact of such negotiations 
for settlement first appeared on the record of the principal 
action when, late in 1949 and during the progress of such 
negotiations, defendants, supported by plaintiff, moved this 
Court for an order adjudging that defendants and plaintiff 
are entitled to settle the principal action regardless of any 
right to the contrary asserted by the intervenor, Remington 
Rand, Ine. This Court denied that motion, and an appeal 
is now pending thereon to the Court of Appeals for the Dis- 
trict of Columbia. Upon information and belief, plaintiff 
and defendants propose to settle the main action at an early 
date. | 


3. Upon a trial of the issues involved in Remington Rand, 
Ine.’s complaint in intervention, a judgment adverse to that 
intervenor was entered on April 26, 1950. Remington Rand, 
Ine. has as yet taken no appeal from that adverse judgment. 
Accordingly, that intervention at this time poses no ob- 
stacle to the settlement of the principal action by plaintiff 
and defendants. 


4. Upon information and belief, the settlement eontem- 
plates payment by defendants to plaintiff of an amount far 
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below the full and fair value of the property involved 
929 in the principal action and far below the full and fair 

value of plaintiff’s claims in that action because the 
negotiations for settlement do not take into account the 
claim described in paragraph 6 of the first count hereof. 
Moreover, such settlement is contrary to the purpose and 
intent of the Trading With the Enemy Act in that, upon in- 
formation and belief, it fails to impose upon plaintiff the 
duty and obligation of allocating the benefits of such 
settlement first to its non-enemy shareholders, to the extent 
of their full interest in plaintiff. Consequently, and con- 
trary to the Trading With the Enemy Act, the proposed 
settlement will permit enemy shareholders of plaintiff to 
benefit therein at the expense of non-enemy shareholders, 
both allied and neutral, notwithstanding the fact that 
enemy stockholders are ineligible to benefit from the re- 
covery of assets vested by the United States in an action 
filed under Section 9 (a) of the Trading With the Enemy 
Act. 


do. Any such settlement as is set out in pargraph 4 of 
this count would be in violation of the Trading With the 
Enemy Act which, with certain exceptions immaterial here, 
makes it unlawful for enemies to benefit by the return of 
property previously vested by the United States under that 
Act. This Court sitting in Equity has a duty and respon- 
sibility under Section 9 (a) of the Trading With the Enemy 
Act to supervise and control the ultimate disposition of 
property recovered from the United States, either by way 
of settlement or of final judgment in any action instituted 
under Section 9 (a) to make certain that benefits of the 
property returned are limited to those who are eligible 
under the Trading With the Enemy Act to receive such 
benefits. By attempting to effect a cash settlement of 
plaintiff’s claim, as set out in paragraph 4 of this count, 
on a basis which would permit the immediate transfer of 
the cash proceeds of such settlement beyond the territorial 
jurisdiction of United States courts, plaintiff and defend- 
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ants would deprive this court of its power to supervise and 
control the ultimate disposition of the proceeds of the settle- 
ment in such a manner as will preclude the receipt of bene- 
fits therefrom by enemy shareholders of plaintiff at the ex- 
pense of the neutral and allied non-enemy shareholders. 


6. The withdrawal of the proceeds of any settlement be- 
yond the territorial jurisdiction of the United States courts 
would compel intervenors and all other non-enemy 
930 stockholders of plaintiff similarly situated to resort 
to the courts of Switzerland for relief. The Swiss 
Compensation Office, an agency of the Swiss Government, 
has heretofore determined that plaintiff and the Sturzeneg- 
ger Group are free of enemy taint. For this reason and for 
the reason that a Swiss court is not the proper institution 
to effectuate the war and foreign policies of the United 
States Government, an appeal to a Swiss court to enforce 
the provisions of the Trading With the Enemy Act and to 
allocate the benefits of a settlement between plaintiff and 
defendants to deprive enemy stockholders of the benefits 
therefrom at the expense of neutral and allied non-enemy 
stockholders will be, upon information and belief, futile 
and ineffectual, resulting in a stultification of the purposes 
and policies of the Trading With the Enemy Act and indeed 
a perversion of such purposes and policies by permitting 
enemies to benefit at the expense of non-enemies. Accord- 
ingly, the intervenors and other non-enemy shareholdeis 
of plaintiff have no adequate remedy except by intervention 
herein to prevent a settlement between plaintiff and de- 
fendants which is illegal under the Trading With ‘the 
Enemy Act. 


7. Plaintiff, the intervenors, and other non-enemy ne 
holders are not adequately represented by the management 
of plaintiff which controls and is conducting the principal 
action and the settlement being negotiated therein, because 
of the conflicting interests within plaintiff and the embar- 
rassment of the present corporate management arising 
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from the question whether it is enemy or non-enemy con- 
trolled. More specifically: 


(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of the 
plaintiff were nationals of Germany, and therefore en- 
emies, at the time the properties involved were vested. 
For the reasons set out in paragraph 4 of this count, 
the proposed settlement involves the necessary consid- 
eration of excluding enemies from participaton in the 
ultimate benefits of such a settlement. In view of the 
conflicting interests within plaintiff corporation, its 
management, which has a legal obligation to speak for 
plaintiff’s enemy and non-enemy stockholders alike, is 

not qualified to negotiate a settlement which di- 
931 rectly or indirectly results in disqualification of 

some of the stockholders of the corporation from 
participating in the benefits thereof. 


(b) Upon information and belief, approximately 39 
percent of the voting stock of plaintiff was owned at 
the time the properties involved were vested and is still 
owned by a group of shareholders hereinafter referred 
to as the Sturzenegger Group. Upon information and 
belief, this Group has working control of the corpora- 
tion and is responsible for the selection of its manage- 
ment. The United States Government, through the De- 
partment of Justice, has asserted in this proceeding 
that plaintiff is a cloak for I. G. Farbenindustrie, the 
giant German chemical combine, because of I. G. Far- 
benindustrie’s domination of the Sturzenegger Group. 
It is further asserted of record in the principal action . 
by counsel for defendants that the Sturzenegger Group 
“owns and is I. G. Chemie”; that ‘“‘It is our position, 
furthermore, that the private banking firm of G. Sturze- 3 
negger has been the dominant controller of this plaintiff 
for the purposes of I. G. Farben’’; that “Sturzenegger 
is the leader of a group of corporations known as the 
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Sturzenegger Compex and they own much and they 
own a predominating share in the plaintiff’’; that 
‘‘Hans Sturzenegger is the epitome of the miaantites He 
is—and this is our own term, it is our charge that 
he is the arch conspirator. He is the head of the 
tainted corporations, which are circular in nature and 
which own a large block of stock in the plaintiff. He 
dominates the plaintiff’’. Intervenors therefore allege 
that since it is the possible enemy status or enemy- 
taint of the Sturzenegger Group which in largest meas- 
ure impels plaintiff corporation to effect a compromise 
of its claim, it is contrary to the interests of the Stur- 
zenegger Group and the management of plaintiff cor- 
poration, to the extent such management represents the 
Group, to draw any distinction between enemy and non- 
enemy interests in plaintiff of the nature set forth in 
paragraph 6 of the first count hereof for the perros of 

the settlement. 
932 (c) Plaintiff, through its counsel in open 

court, has disparaged and repudiated the basis 
of any claim as set forth in paragraph 6 of the first 
count hereof, stating that the same was ‘‘manufac- 
tured’’ for expediency, and has otherwise indicated 
that the management of plaintiff does not have any 
intention of pressing such claim and, on the basis of 
statements in the record here, appears determined to 
press a claim based solely on a complaint which under 
substantially similar circumstances the Supreme Court 
of the United States has construed to mean that ‘‘the 
property is free of all enemy taint and particularly 
that the corporations whose shares have been seized, 
the corporations which have a contract in which! re- 
spondent has an interest, and respondent itself, ‘are 
companies in which no enemy, ally of an enemy, nor 
any national of either has an interest of any kind what- 
soever, and that respondent has not done business in 
the territory of the enemy or any ally of an enemy”’, 
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notwithstanding the fact that, even if the Sturzenegger 
Group is free of enemy taint, it is clear from the record 
that approximately 10.9 per cent of the plaintiff’s 
stockholders were German nationals, and therefore 
enemies, at the time the properties involved were 
vested. 


(d) The management of plaintiff which controls and 
is conducting the principal action and which is negoti- 
ating the proposed settlement which is illegal under 
the Trading With the Enemy Act proposes, upon in- 
formation and belief, to remove the proceeds of such 
settlement to Switzerland, beyond the jurisdiction of 
this Court. 


Intervenors and all other non-enemy stockholders of plain- 
tiff corporation are, will, or may be bound by the judgment 
in the principal action. 


8. Intervenors are so situated as to be adversely affected 
by a distribution or other disposition of the properties in- 
volved in the principal action, which properties are subject 
to the control or disposition of this Court, or by a distribu- 
tion of the proceeds of such a settlement as described in this 

count, without supervision of this Court. 
933 9. Intervenors assert the claim contained in this 
second count on behalf of plaintiff in a. derivative 
capacity, and on behalf of all non-enemy stockholders of 
plaintiff eligible under the Trading With the Enemy Act to 
participate in the benefits of the return to plaintiff of any 
of the properties involved in this proseeding. 


10. The persons constituting the class of non-enemy 
stockholders of plaintiff eligible under the Trading With 
the Enemy Act to participate in the benefits of the return 
to plaintiff of any of the properties involved in this pro- 
ceeding are so numerous as to make it impracticable to 
bring them all before this Court and the character of the 
right sought to be enforced for said class is common to all 
such persons. 
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11. Intervenors herein are now and were, at the time of 
the transaction of which they complain, shareholders of 
plaintiff. This claim in intervention is not a collusive one to 
confer on a court of the United States jurisdiction of any 
action of which it would not otherwise have jurisdiction. 
The reasons intervenors have made no effort to secure from 
the managing directors or trustees of plaintiff such action 
as they desire are that such effort would be wholly futile 
and unavailing because the managing directors or trustees 
of plaintiff control and are conducting the principal action, 
because of the conflicting interests within the plaintiff, and 
because of the embarassment of the managing directors or 
trustees of plaintiff arising from the question whether such 
managing directors or trustees are enemy or non -eneiy 
controlled. More specifically: 


(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of 
plaintiff were nationals of Germany, and therefore en- 
emies, at the time the properties involved were vested. 
For the reasons set forth in paragraph 4 of this count, 
the proposed settlement involves the necessary consid- 
eration of excluding enemies from participation in the 
ultimate benefit of such a settlement. In view of the 
conflicting interests within plaintiff corporation, its 

managing directors or trustees, which have a 
934 legal obligation to speak for plaintiff’s enemy 

and non-enemy stockholders alike, are not quali- 
fied to negotiate a settlement which directly or indi- 
rectly results in disqualification of some of the stock- 
holders of the corporation from participating in phe 
benefits thereof. 


(b) Upon information and belief, eerie 39 
per cent of the voting stock of plaintiff was owned at 
the time the properties involved were vested and is still 
owned by a group of shareholders hereinafter referred 
to as the Sturzenegger Group. Upon information and 
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belief, this Group has working control of the corpora- 
tion and is responsible for the selection of its manage- 
ment. The United States Government, through the 
Department of Justice, has asserted in this proceeding 
that plaintiff is a cloak for I. G. Farbenindustrie, the 
giant German chemical combine, because of I. G. Far- 
benindustrie’s domination of the Sturzenegger Group. 
It is further asserted of record in the principal action 
by counsel for defendants that the Sturzenegger Group 
“owns and is I. G. Chemie’’; that “It is our position, 
furthermore, that the private banking firm of G. Stur- 
zenegger has been the dominant controller of this plain- 
tiff for the purposes of 1.G. Farben’’; that ‘‘Sturze- 
negger is the leader of a group of corporations known 
as the Sturzenegger Complex and they own much and 
they own a predominating share in the plaintiff”; that 
‘‘Hans Sturzenegger is the epitome of the plaintiff. 
He is—and this is our own term, it is our charge that 
that he is the arch conspirator. He is the head of the 
tainted corporations, which are circular in nature and 
which own a large block of stock in the plaintiff. He 
dominates the plaintiff’’. Intervenors therefore al- 
lege that since it is the possible enemy status. or 
enemy-taint of the Sturzenegger Group which in 
largest measure impels plaintiff corporation to effect 
a compromise of its claim, it is contrary to the in- 
terests of the Sturzenegger Group and of the manag- 
ing directors or trustees of plaintiff, to the extent such 
managing directors or trustees represent the Group, 

to draw any distinction between enemy and non- 
935 enemy interests in plaintiff of the nature set 

forth in paragraph 6 of the first count here of 
for the purpose of the settlement. 


(ec) Plaintiff, through its counsel in open court, has 
disparaged and repudiated the basis of any claim as 
set forth in paragraph 6 of the first count hereof, stat- 
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ing that the same was ‘‘manufactured’’ for expediency, 
and has otherwise indicated that the managing di- 
rectors or trustees of plaintiff do not have any inten- 
tion of pressing such claim and, on the basis of state- 
ments in the record here, appear determined to press 
a claim based solely on a complaint which under sub- 
stantially similar circumstances the Supreme Court 
of the United States has construed to mean that “the 
property is free of all enemy taint and particulary 
that the corporations whose shares have been seized, 
the corporations which have a contract in which re- 
spondent has an interest, and respondent itself, are 
companies in which no enemy, ally of an enemy, nor 
any national of either has an interest of any kind what- 
soever, and that respondent has not done business in 
the territory of the enemy or any ally of an enemy”, 
notwithstanding the fact that, even if the Sturzenegger 
Group is free of enemy taint, it is clear from the record 
that approximately 10.9 per cent of the plaintiff’s 
stockholders were German nationals, and therefore 
enemies, at the time the properties involved were 
vested. 


(d) As in this count shown, plaintiff and defendants 
have been negotiating for a settlement of the principal 
action since October 1949, the fact of such negotiations 
appearing of record in the principal action for the first 
time in the latter part of 1949. Upon information and 
belief, plaintiff and defendants intend to conclude a 
settlement of the principal action at an early date, and 
accordingly, since plaintiff is a Swiss corporation not 
otherwise amenable to the jurisdiction of the courts of 
the United States, the assertion of the claim urged in 
paragraph 6 of the first count may be completely de- 
stroyed by settlement of the principal action prior to 

the time your intervenors could comply with ‘the 
936 necessary formalities of seeking to secure from 
the managing directors or trustees of plaintiff 
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corporation such action as they desire, and obtaining a 
refusal thereof by such managing directors or trustees. 

(e) The action these intervenors desire the plaintiff 
corporation to take to enforce rights which may prop- 
erly be asserted by it is completely within the control 
of the managing directors or trustees of the corpora- 
tion and action by the shareholders of plaintiff is un- 
necessary to authorize the managing directors or trus- 
tees to take such action. In any case, any request for 
such action by the stockholders would, on information . 
and belief, be wholly futile and unavailing because the 
Sturzenegger Group has working control of the stock 
of the plaintiff. 


Tuimp Count. 


1. Intervenors for their third count herein make all of 
paragraphs 1, 2, 3, 4,5, 6 and 7 of their first count and para- 
graphs 2, 3, 4, 5 and 6 of their second count, by reference, a 
part of this third count as completely as though such para- 
graphs were set out at length herein. 


2. Intervenors and other non-enemy stockholders sim- 
ilarly situated are not adequately represented by the man- 
agement of plaintiff which controls and is conducting the 
principal action and the settlement being negotiated there- 
in, because that management is negotiating a settlement 
which is illegal under the Trading With the Enemy Act and 
upon information and belief proposes to remove the pro- 
ceeds of such settlement to Switzerland, beyond the juris- 
diction of this Court. Intervenors and all other non-enemy 
stockholders of plaintiff are, will, or may be bound by the 
judgment in or settlement of the principal action. 


3. Intervenors are so situated as to be adversely affected 
by a distribution or other disposition of the properties in- 
volved in the principal action, which properties are subject 
to the control or disposition of this Court, or by a distribu- 
tion of the proceeds of such a settlement as described in this 
count, without supervision of this Court. 
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| 
4, Intervenors assert the claim contained in this third 
count, on behalf of themselves and other non-enemy share- 
holders of plaintiff similarly situated, without regard to 
whether it may be categorized as representative, semyetye, 

or otherwise. 

937 5. The persons constituting the class of non-enemy 
stockholders of plaintiff eligible under the Trading 
With the Enemy Act to participate in the benefits of the 
return to plaintiff of any of the properties involved in this 
proceeding are so numerous as to make it impracticable to 
bring them all before this Court and the character of the 
right sought to be enforced for said class is common so all 

such persons. : 


WHEREFORE, these intervenors demand: 


1. That this Court adjudicate and determine the ee 
of plaintiff to be as set forth in paragraph 6 of the first 
count of this complaint in intervention. 


2. That this Court restrain and enjoin plaintiff iad de- 
fendants from making any settlement of the principal ac- 
tion unless and until adequate provision is made for ad- 
judication and determination by this Court of the claim as 
set forth in said paragraph 6. 


3. That this Court order and direct plaintiff and defend- 
ants to pay the amount of any settlement which may be 
made into the registry of this Court pending presentation 
of a plan by the parties hereto whereby the amount of such 
settlement shall be applied first to the benefit of plaintiff’s 
non-enemy shareholders, to the extent of their full interest 
in plaintiff, and pending ultimate determination as to the 
rights of those eligible to participate in the proceeds under 
the Trading With the Enemy Act. 


4. That this Court retain control over all the ne 
involved or the proceeds of the sale thereof until plaintiff 
has given adequate assurance or security that such proper- 
ties or proceeds will be handled by the corporation in strict 
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accordance with the provisions of the Trading With the 
Enemy Act and such orders or directions as the Court may 
issue to enforce that enactment. 


938 5. Such other and further relief as this Court may 
deem proper. 
Witt1am RapNer 
Tower Building 
Washington 5, D. C. 


OpEeLL Komrners 
Tower Building 
Washington 5, D. C. 


Henry G. FiscHer 
Dupont Circle Building 
Washington 6, D. C. 
Attorneys for Intervenors 
GRAUBARD AND MoskoviTz 
115 Broadway 
New York 6, New York 
Of counsel 


939 State of New York 
County of New York, ss.: 


Agenni C. Kaurman, being duly sworn, deposes and says 
that she resides at 802 West 190th Street, New York 33, 
New York, and that she is one of the intervenors in the 
foregoing complaint and knows the contents thereof and 
that the same are true of her own knowledge except as to 
the matters therein stated to be alleged on information and 
belief, and as to those matters she believes them to be true. 


Agnni C. KavurMan 


Subscribed and sworn to before me, a Notary Public in 
and for the State and County of New York this 3rd day of 
June, 1950. 

Jesse F’, Tompxins, 
Notary Public 
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992 Filed June 16, 1952 | 
Motion for Leave to Intervene | 


Ernest Attenhofer, hereinafter referred to as “Appli- 
eant,’’ moves this Honorable Court for leave to intervene as 
plaintiff in the above-captioned action and to file a Com- 
plaint in Intervention, a verified copy of which is attached, 
on his own behalf and on behalf of all other non-enemy 
shareholders of the plaintiff domiciled in Switzerland and 
other European countries, 2d on behalf of all other non- 
enemy shareholders who may wish to join, against the de- 
fendants, on the grounds (1) that the representation of the 
Applicant’s interest by the parties is or may be inadequate 
and the Aplicant is or may be bound by the judgment in the 
principal action, (2) that Applicant’s claim and the princi- 
pal action have questions of law or fact in common, and/or 
(3) that the object of the action is the adjudication of claims 
which will or may affect specific property involved in the 
action which is subject to the control and disposition of 

the Court, all as fully set forth in the aforesaid 
993 complaint and in the affidavit of Dr. Hans Pestalozzi 
attached hereto and made a part hereof. : 


Respectfully submitted, 
Hocan & Hartson 


By Epmunp L. Jones 
Pauu R. Conno.ty, JR. 
C. Frank ReIFSNYDER 
Attorneys for Movant, | 
810 Colorado Building 
Washington 5, D. C. 
Dr. Hans Pestarozz1, 
Bahnhofstrasse 31, 
City of Zurich, 
Canton of Zurich, 
Of Counsel. 
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Affidavit 


CoNFEDERATION OF SWITZERLAND, CANTON OF BaSELSTATT AND 
Crry or Basset, ConsuLaTE GENERAL OF THE UNITED 
Srates or AMERICA, SS: 


999 Dr. Hans Pestalozzi, being duly sworn, deposes 
and says: 


1. Tama lawyer duly authorized to practice law and have 
offices at Bahnhofstrasse 31, City of Zurich, Canton of 
Zurich. On behalf of Ernest Attenhofer and 554 non-enemy 
shareholders holding 24411 shares of stock in plaintiff cor- 
poration and all other non-enemy shareholders of the plain- 
tiff domiciled in Switzerland or other European countries, 
and all other non-enemy shareholders who may request that 
I represent them, I make this affidavit in support of a mo- 

tion to intervene in the above-captioned action and 
1000 to file therein a complaint in intervention on the 

grounds hereinafter more fully set forth and alleged 
in the proposed complaint, a copy of which is attached to 
said motion. 


2. Plaintiff, commonly called “Interhandel,’’ is a cor- 
poration organized under the laws of the Confederation of 
Switzerland, has its principal office at Basle, Switzerland, 
and is and always has been a citizen of Switzerland. 


3. On and prior to February 16, 1942, and continuously 
thereafter, plaintiff was and is the owner of 2,050,000 shares 
of Common B stock and 455,624 shares of Common A stock 
of General Aniline & Film Corporation, of a value in excess 
of One Hunprep Mitzion Dotzars ($100,000,000) and of 
certain other property within the United States, all as more 
particularly alleged in the plaintiff’s complaint filed herein. 
On or about February 16, 1942, April 24, 1942, February 15, 
1943, June 24, 1946, June 26, 1946, October 14, 1946, and 
February 16, 1948, defendants’ predecessors issued certain 
vesting orders seizing the aforesaid property under the pro- 
visions of the Trading with the Enemy Act. The defendants 
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still retain the aforesaid stock and other property without 
warrant of law. 


4. By reason of Executive Order No. 9788, effective Octo- 
ber 15, 1946, the predecessors of defendants received said 
stock and other property, including a substantial portion 
of the capital stock of the plaintiff paid as dividends on the 
stock of General Aniline & Film Corporation, and defend- 
ants now hold all of said property, as more particularly 
alleged i in the plaintiff’s complaint herein and as wes 
in the answer of the defendants herein. 


5. Plaintiff duly filed claims with defendants or their pie 
decessors, pursuant to the provisions of the Trading with 
the Enemy Act, for the recovery of all of said property on 
the ground that said seizure was illegal under the Act in 
that the plaintiff was not an enemy, enemy national, ally 
of an enemy, national of an ally of an enemy, national of 
any designated enemy country or a national of Germany 

or Japan, or in any other sense an enemy within 
1001 the meaning of the Trading with the Enemy Act, as 

amended, and, after the denial of said claims, filed 
the principal action pursuant to Section 9(a) of said Act 
for the return to it of said seized properties on the grounds 
above stated. 


6. The defendants in said action interposed as a dake 
to the recovery of said properties the claim that the plain- 
tiff was an enemy within the meaning of the Trading with 
the Enemy Act, and this issue in said action is now pending 
before this Court. 


7. On April 7, 1952 the Supreme Court of the United 
States in the case of Eric G. Kaufman and Aenni C. Kauf- 
man, petitioners, against Societe Internationale, etc., Octo- 
ber Term, 1951, No. 172, held that non-enemy shareholders 
of the plaintiff should be allowed to intervene in the prin- 
cipal action. The order of this Court on the mandate from 
the Supreme Court of the United States was entered May 
20, 1952. 
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8. The aforesaid Kaufman case further held that ‘‘when 
the Government seizes assets of a corporation organized 
under the laws of a neutral country, the rights of innocent 
stockholders to an interest in the assets proportionate to 
their stock holdings must be fully protected.’’ It was 
further held that the appropriate procedure for the recog- 
nition of this interest in the assets is by intervention in 
the principal corporate action. 


9. Promptly following the date of this decision, the mem- 
bers of the Board of the plaintiff, in the discharge of their 
fiduciary duties to all shareholders, determined that the 
protection of the interests of each of said shareholders, in 
the event that the corporate plaintiff should be unsuccessful 
in the recovery of the seized property, required the inter- 
vention of all shareholders who were in a position to es- 
tablish their separate non-enemy status within the meaning 
of the decision in said Kaufman case, and that such share- 
holders should be represented by counsel independent from 
those representing the company in the principal action. 


10. In May, 1952, the Administration of the plaintiff 
addressed to all of its shareholders a communication, 

1002 copy of which in the original German is annexed 
hereto and marked ‘‘Exhibit Al’’, with an accurate 
translation thereof annexed hereto and marked ‘‘ Exhibit 
A2,’’ in which it was stated that individual shareholders of 
the company might intervene in the court proceedings in or- 
der to assert directly their proportional part-claims upon 
the defendants in the event that the claim of the plaintiff 
should be dismissed. It was stated that The Administration 
of the corporation would continue its fight for recognition 
that the company, as such, was non-enemy and was, there- 
fore, entitled to a return of its property and would take 
every step to attain that end. It was further stated that 
since the decision of the Supreme Court permitted the as- 
sertion of the contingent claims of individual shareholders, 
The Administration considered it to be its duty to have or- 
ganized the representation of these contingent claims for all 
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shareholders wishing to make use of this possibility, and it 
was further stated that I was prepared to represent any 
shareholders wishing to be represented in this matter. 


11. That in connection with said communication of May, 
1952 from the management of the corporation, a committee 
has been formed to cooperate with affiant in all important 
problems relative to the representation of shareholders’ of 
the plaintiff corporation in the instant intervention. The 
members of such committee are Messrs. Adrien Lachenal 
of Geneva, Robert Buehler of Winterthur and Professor 
Hans Fritzsche of Zurich. : 


12. In response to the aforesaid communication, 555 
shareholders, holding 24411 shares in plaintiff corporation 
and being domiciled in Switzerland and other European 
countries and elsewhere have authorized me to act on their 
behalf in this matter. The Applicant, Ernest Attenhofer, is 
in this group, is domiciled in Switzerland, residing at 
Fringelistr. 14, Basle, and now is and since prior to Feb- 
ruary 16, 1942, has been the owner in his own right, of 
fifteen shares of the capital stock of plaintiff corporation. 
The Applicant is a native Swiss citizen and has been resid- 
ing in Switzerland continuously since 1913. 


13. I am informed and believe that the Applicnné 
1003 and each of the other shareholders who has author- 
ized me to act on his behalf is a non-enemy share- 
holder in plaintiff corporation within the meaning of the 
decision in the Kaufman case and within the applicable 
provisions of the Trading with the Enemy Act and as such 
is entitled to recover an interest in the assets seized by the 
United States proportionate to his stockholdings in the 
plaintiff corporation in the event that the plaintiff Sot 
tion is unsuccessful in the principal action. 


14. The interests of this intervenor and the other abies 
described non-enemy shareholders similarly situated are 
not or may not be adequately represented by either the 
plaintiff or the intervenors Kaufman; and this intervenor 
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and other above described non-enemy shareholders sim- 
ilarly situated will or may be bound by the judgment in 
the principal action. The complaint in intervention filed 
by Eric G. Kaufman and Aenni C. Kaufman reveals, on its 
face, hostility to certain of the principal shareholders of 
the corporate plaintiff who have authorized or may author- 
ize me to act on their behalf. Moreover, as appears from 
the petition of said Eric G. Kaufman and Aenni C. Kanuf- 
man, the shareholders represented in such intervention are 
American citizens, resident in the City of New York and 
owners of only 86 shares of stock, and are differently situ- 
ated than are the applicant and the shareholders on whose 
behalf this application is made, who are all nationals of 
Switzerland, the Netherlands, France and other European 
and other countries owning in the aggregate 24411 shares 
of stock, being approximately 11.8 per cent of the issued 
and outstanding shares of the plaintiff corporation (fully 
paid common shares). 


15. Your affiant has read a copy of the proposed com- 
plaint in intervention attached to the motion which this 
affidavit supports, and verily believes the allegations there- 
in contained to be true. 


Swiss CoNFEDERATION, CANTON AND City oF Base, Con- 
SULATE OF THE UniTED SraTes OF AMERICA, SS: 


/s/ Dr. Hans Pestarozzi1 
Dr. Hans Pestalozzi 


Subscribed and sworn to before me this 13th day of 
June, 1952. 
/s/ Rupotex W. Herr 
Vice Consul of the United States 
of America, Basel, Switzerland 


(Seat) American ConSULATE 
Baset, SwiTZERLAND 
Jun 13 1952 
Notarial Service No. 2084 
Fee $2 — Frs. 8.80 
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1059 Filed June 26, 1952 


Crry or ZuricH 
Canton oF ZuricH 
FEDERATION OF SwITZERLAND 


Hans Gut, being duly sworn, deposes and says: 


I am Director of Schoop, Reiff & Co., Aktiengesellschaft, 
a Swiss banking corporation with offices at Pelikanstrasse 
6, Zurich. I make this affidavit not only on my own behalf 
as a stockholder of the plaintiff corporation, known as Ih- 
terhandel, but on behalf of Schoop, Reiff & Co., as Protec- 
tive Committee for the bona fide non-enemy ordinary shares 
of Interhandel. 

My company, Schoop, Reiff & Co. was constituted as 
such Protective Committee for the non-enemy shareholders 
of Interhandel in May 1950, and has continually and ‘af- 
firmatively acted, and still does, in that capacity since then. 
At that time, May 1950, we published appeals to the share- 
holders in several leading newspapers in Switzerland, and 
invited interested shareholders to authorize us to act as 
such Protective Committee. In June 1950, we had received 
executed forms of authorization from 94 shareholders own- 
ing over 11,000 shares of Interhandel, empowering my 
company, Schoop, Reiff & Co. to act as Protective Com- 
mittee for them. 

At the present time Schoop, Reiff & Co. is auiloriae to 
act as Protective Committee for 190 non-enemy sharehold- 
ers of Interhandel, owning 17,268 ordinary shares of Inter- 
handel. Each of the shareholders has contributed a small 
sum per share to defray the costs of the protective action 
which we have undertaken, and we have thus acted inde- 
pendently of the plaintiff corporation and its management, 
and we are therefore beholden to no one except the non- 

enemy shareholders of Interhandel. 
1060 Both prior to and subsequent to the satauliaicdent 
of the Protective Committee, Schoop, Reiff & Co. had 
attempted several times by correspondence, and by appeals 
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at annual shareholders’ meetings, to the management, to 
seek to obtain information and to cooperate with the cor- 
poration for the best interests of the non-enemy share- 
holders, but was always rebuffed. The corporation and its 
management showed no desire or inclination to accept 
our offer of cooperation or to assert any claim based upon 
the non-enemy interests, which would serve as a protection 
in the event that the corporation should happen to lose the 
main claim for the return of all of its vested property. On 
the contrary, the plaintiff’s management showed displeas- 
ure with our efforts in behalf of the non-enemy share- 
holders, repudiated any claim which could be made for the 
benefit of the non-enemy shareholders, and even went so 
far, through its attorneys, as to call it ‘‘legal suicide.”’ 
Schoop, Reiff & Co., on the other hand, has at all times 
accepted the plaintiff’s position that it is non-enemy and 
has continuously and publicly stated it hopes and believes 
that the plaintiff corporation will succeed in establishing 
its non-enemy character. Schoop, Reiff & Co. also notes 
that the Kaufman complaint in intervention makes a simi- 
lar statement. 

Schoop, Reiff & Co., in the best interest of all non-enemy 
shareholders, and in view of the above, decided to and did 
actively support the motion for intervention made by the 
Kaufmans and their proposed amended complaint. To that 
end, on June 9, 1950, I executed an affidavit on behalf of 

Schoop, Reiff & Co., as Protective Committee, 
1061 which affidavit was filed in this proceeding in sup- 

port of the motion for leave to intervene made by 
the Kaufmans in a derivative capacity, on behalf of them- 
selves and all other non-enemy ordinary shareholders of In- 
terhandel similarly situated, in order to assert a claim 
which the corporation would not and had not made up to 
that time, even in the alternative. This affidavit of June 9, 
1950, was incorporated in the record on appeal (pages 69 et 
seq.) presented to the Supreme Court, and was therefore 
part of the record on the basis of which the Supreme Court 
decision of April 7, 1952, was made. 
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We have accepted and recognized the complaint in inter- 
vention as pleading the claim for our shareholders as well, 
since it was made on behalf of all the non-enemy share- 
holders of Interhandel, regardless of nationality. We are 
deeply gratified, for ourselves and for all the non-enemy 
shareholders, that the Supreme Court of the United States 
has accepted the Kaufman complaint as being for the bene- 
fit of all the Swiss and other non-enemy shareholders, and 
as therefore including our claim for protection. We under- 
stand that this is especially so since the complaint presents 
a derivative claim, which we understand to mean a single 
claim in the name of the corporation for “a corporate 
recovery,” as the Supreme Court has said, for the benefit 
of all the non-enemy shareholders. We accept this claim 
as adequately protecting the non-enemy shareholders ‘in 
the possible event that the corporation might be unsucces- 
ful in establishing its main claim that it is non-enemy and 
entitled to a return of all the vested property. 

On or about May 3, 1952, almost four weeks after the 
Supreme Court Gecmion of April 7th, the first pronounce- 

ment by the plaintiff corporation concerning this de- 
1062 cision was the advertisement which appeared jon 

May 3, 1952, in several Swiss newspapers. That 
advertisement, referring to the Supreme Court decision, 
announced that the corporation conceived it as its duty to 
organize the representation of the claims of the sharehold- 
ers, and designated Dr. Hans Pestalozzi, who had declared 
his willingness to gather together the shareholders who 
desired to follow the course of action proposed by the 
management. This advertisement was also circularized, and 
in the attachment to the circular it was made clear that 
the shareholders would not have to pay for the costs or 
services of Dr. Pestalozzi. 

Schoop, Reiff & Co. issued its first circular on May 5, 
1952, and made two subsequent advertisements on May 12th 
and on June 6th. There is attached hereto the full text 
of these circulars, together with accurate translations. 
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We have been advised by our attorneys that the commit- 
tee organized under the guidance and instigation of the 
plaintiff corporation, in the person of Dr. Hans Pestalozzi, 
has applied to the Court for leave to intervene and to file 
its own complaint in intervention. We have received copies 
of these papers and we do not find therein any basis for 
criticism of the action of our Protective Committee, nor of 
the representation of non-enemy shareholders, as repre- 
sented by the Kaufman complaint in intervention, which 
was approved by the Supreme Court and which has been 
filed and is now pending in the action. Dr. Hans Pestalozzi 
in his affidavit refers to some 24,000 shares, which he does 
not identify, and he does not indicate whether these shares 
belong beneficially to Interhandel itself, or to its affili- 

ates, or whether they are shares beneficially 
1063 owned by the management of the plaintiff corpora- 

tion, or whether in fact they belong to shareholders 
who have no connection with the corporation or its man- 
agement. 

Dr. Hans Pestalozzi asserts, without any proof, that 
there is hostility to shareholders whom he represents, or 
whom he may represent in the future. The Kaufman com- 
plaint, which we have now reread and which we actively 
supported since June 1950, shows no hostility to our share- 
holders or to any other non-enemy shareholders of Inter- 
handel. On the contrary, the complaint in intervention 
already. filed, alleges the non-enemy character of the cor- 
poration, and in all the briefs and arguments filed by the 
attorneys for the intervention, and in all the circulars and 
announcements made by our Protective Committee, we have 
at all times expressed our support of the main claim of the 
corporation. If there is any hostility at all, it does not 
come from us or from the attorneys for the intervenors; 
if there is any hostility at all, it can only originate with 
the plaintiff corporation against the intervenors and against 
Schoop, Reiff & Co. for having supported the interven- 
tion, because the success of the motion for intervention 





37 


has prevented the corporation from making a settlement 
which, in the light of the Supreme Court decision, is far 
below the total non-enemy interest in the plaintiff cor- 
poration. We venture to suggest the possibility that this 
may have inspired the plaintiff corporation to initiate the 
Pestalozzi committee, in order to distract and divide ‘the 
non-enemy shareholders, and to induce them not to author- 
ize Schoop, Reiff & Co. to act for them. We call attention 
to the fact that, notwithstanding the announcement of 'the 

Pestalozzi committee made by the management of 
1064 Interhandel on May 3rd, all of our subsequent cir- 

culars reaffirmed our faith and belief that the ¢or- 
poration is non-enemy, that its management stockholders 
are non-enemy, and our hope that it will succeed in re- 
covering all of the vested property. 

In view of all of the above, Schoop, Reiff & Co. nenege 
fully suggests that no useful purpose would be served, by 
the intervention of the Pestalozzi Committee, which would 
be a duplication of the existing intervention, and that: no 
justification for such duplication exists, since the present 
intervention is in the name of the corporation for a cor- 
porate recovery, in which all non-enemy shareholders will 
benefit, and by which all non-enemy shareholders will be 
protected. 


CONFEDERATION OF SWITZERLAND, CANTON AND CIty oF | 
ZuRicH, CONSULATE GENERAL OF THE Unritep States | 
or AMERICA, SS: 

Hans eur 


Sworn to before me this 26th day of June 1952. 
Rocer ©. Brewin, III 
Rocer C. Brewin, III 

Vice Consul of the United States 

of America at Zurich, Switzerland 

duly commissioned and qualified 

$2.00 Fee Stamp cancelled 

(SEAL) 
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1067 TO THE STOCKHOLDERS OF THE INTER- 
HANDEL 


(Internationale Industrie- und Handelsbeteiligungen A. G., 
Basel) 


As you have noted from the newspapers, the Supreme 
Court of the United States on April 7, 1952, handed down 
a decision in a so-called intervention action brought by 
independent stockholders who were supported in every 
way and to the fullest extent by the stockholders who were 
already participants in our protective action, which de- 
cision is of the greatest importance not only for all stock- 
holders of the Interhandel who find themselves in a similar 
position but furthermore in general also protects the rights 
of nationals of countries who are recognized as non-enemies 
of the United States with regard to their interest in cor- 
porations in non-enemy States against seizure or confis- 
cation to a far-reaching extent in the United States. 

We have thoroughly examined this decision of the Su- 
preme Court of the United States with our American at- 
torneys, Messrs. Graubard & Moskovitz of New York, to 
whose initiative and efficiency this success is to a great 
extent due, in order to decide what conclusions must be 
drawn therefrom and what steps must be taken in order to 
represent the interests of all non-enemy independent stock- 
holders in the best and most suitable way. This further- 

more is also the reason why we are only today 
1068 making this appeal to the public. 


I. THE DECISION OF THE SUPREME 
COURT OF THE UNITED STATES 


The decision establishes the following basic principle: 

“Our holding is that when the Government seizes assets 
of a corporation which is subject to the laws of a neutral 
country the rights of innocent stockholders must be fully 
protected to the extent that they correspond to their in- 
erest in the company.’’ 








39 


Original English text: | 

‘*Our holding is that when the Government seizes assets 
of a corporation organized under the laws of a neutral 
country, the rights of innocent stockholders to an interest 
in the assets proportionate to their stock holdings must 
be fully protected. ia 

Thus, in actions brought by a corporation which is con- 
sidered to be an enemy but is domiciled in a non-enemy 
country, the individual independent non-enemy stockhold- 
ers will have the following rights: 


a) Both those stockholders who already started or sup- 
ported the intervention action and all other non-enemy 
independent stockholders can join, in the form of so-called 
intervening parties, the action by the company for the re- 
turn of their seized assets. 


b) Insofar as stockholders avail themselves of 

1069 this right of intervention, a decision against the 

company will not be effective against them, but 

they can nevertheless enforce their rights for a share in 

the corporate assets proportionate to their stockholdings 
provided they are recognized as non-enemies. 

c) The American courts must, in the action brought by 
the company, also protect the special legal status of the 
non-enemy stockholders appearing in the action inde- 
pendently of the company. 


II. NECESSITY OF THE JOINDER OF THE BONA 
FIDE STOCKHOLDERS OF THE IN TERHANDEL 


From the decision of April 7, 1952, it is entirely clear 
that every independent non-enemy stockholder must de- 
cide to take an active part if he wants to secure for him- 
self the abovementioned possibilities of protection. If he 
remains passive, there exists the danger that the stock- 
holder will lose his rights should a decision unfavorable 
to the company as such be rendered (in the absence of 
intervention ‘‘petitioners’ interests may be inadequately 
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represented and . . . they may be bound by a judgment in 
this corporate action’’.) 

We have already pointed out that the so-called interven- 
tion action has been filed in the name of all independent 
non-enemy stockholders. The Supreme Court of the United 
States, as a matter of fact, also admitted the intervention 
action in this form, but it is indispensable that never- 

theless every independent non-enemy stockholder 
1070 also formally join the action. The Supreme Court 

of the United States at the same time decided that 
the rights of the independent non-enemy stockholders are 
to be exercised in the main corporate action and separate 
court proceedings are not to be introduced inasmuch as 
the protection of these interests must be effected as a 
whole in conjunction with the main action. The state- 
ments in the opinion on this point read as follows: 

‘But we think the questions involved in disputes like 
this can be more appropriately resolved in the corporate 
actions authorized by Section 9(a) than by resort to a 
multiplicity of separate actions. In such suits the non- 
enemy stockholder in his own right may assert his non- 
enemy character in order to protect his own interest from 
the enemy taint caused by other stockholders. Courts try- 
ing such corporate actions have adequate equitable power 
and procedural flexibility to protect all interests, even 
when the corporate recovery is not for the benefit of all 
stockholders but only for those who are non-enemies.” 

It is therefore of the greatest importance that all in- 
dependent non-enemy stockholders join with each other so 
that they can be properly represented individually and 
enforce their rights jointly. The greater the number of 
these stockholders the greater the chance for success. The 
same is true in particular also of the possibility of a set- 

tlement in or out of court in order to be certain that 
1071 in such a case they are given due and proper con- 
sideration. In our opinion, this can best be achieved 
by a joint and fully concordant course of action. Splitting 
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up our forces in different groups can only be harmful to 
our cause. Furthermore, this would only constitute a waste 
of valuable time and incur unnecessary expenses. In par- 
ticular, we furthermore believe that the prosecution of 
the action of the non-enemy stockholders must be inde- 
pendent of the prosecution of the action by the Interhandel 
as such. If, as we hope, the Interhandel as such is suc- 
cessful in its claim for full restitution of the seized assets, 
the former rights of all stockholders will be again restored 
and the intervention action will become a moot question. 
If, however, this action by Interhandel is dismissed ‘by 
the American courts by the application. of American law 
because the Management or the Administration or influ- 
ential stockholder groups of the Interhandel are consid- 
ered enemies within the meaning of the American laws, it 
would certainly be extremely inadvisable and unfortunate 
if the independent non-enemy stockholders could not Bas 
on independent proceedings. 

We should therefore like to urge all independent non- 
enemy stockholders to join our protective action imme- 
diately. We can assure you that in all our efforts we are 
guided merely by the consideration of what is in the best 
interests of the independent non-enemy stockholders. 


1072 Ill. FURTHER PROCEEDINGS 


It is again pointed out that the decision of April 7, 
1952, in no way prevents the Interhandel from continuing 
the lawsuit introduced by it. In this connection, however, 
there exists the special right of intervention of the inde- 
pendent non-enemy stockholders referred to above in Sec- 
tion I, as well as the right of action of the Interhandel. 
We shall duly exercise this right of intervention on behalf 
of all stockholders who join our protective action anda we 
shall be guided by the following principles: 

A. First of all, it will be endeavored to support ihe 
action of the Interhandel itself for full restitution of its 
assets which have been seized in the United States. In 
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this way, the full restoration of the status prior to the 
seizure could be obtained. It is to be hoped that the Amer- 
ican courts will adopt the findings of the competent Swiss 
authorities which, on basis of careful investigations and 
pursuant to the Washington Agreement, established the 
Swiss character of Interhandel. 


B. If, however, for any reason whatsoever the action 
of the Interhandel should not be successful, we shall assert 
to the fullest extent on behalf of all the stockholders who 
have joined our protective action their claims to the assets 
of the Interhandel seized in the U.S.A. In our opinion, all 

non-enemy persons who acquired Interhandel stock 
1073 im good faith by purchase on Swiss stock exchanges 

have a right to have their interests protected in 
every respect. The recognition of the Swiss principles 
with regard to the bona fide acquisition of shares of stock, 
of Swiss companies must therefore be striven for with all 
possible means before the American courts. Accordingly, 


all non-enemy stockholders of Interhandel who acquired 
their shares on a Swiss stock exchange are invited to join 
our protective action. 


C. The decision of the Supreme Court, however, also 
has the result that the independent non-enemy stockholders 
need only accept a settlement in or out of court if this set- 
tlement corresponds to the sense and spirit of the princi- 
ples established by the decision of the Supreme Court. 
The amount and the nature of the compensation resulting 
from such a settlement must therefore necessarily consti- 
tute fair compensation of the interests of a non-enemy 
stockholder. Last, but not least, the possibility of such a 
settlement again emphasizes the importance that all in- 
dependent non-enemy stockholders join in a single inde- 
pendent action inasmuch as in this way, particularly in 
the United States, the importance of the interests which are 
at stake for them can be most effectively made clear. 

We shall endeavor to carry out our work in such a 
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manner that the greatest possible success is achieved in 

the shortest possible time. By joint action, serious 
1074 conflicts of interest can be avoided which might 

postpone the settlement of the matter to the un- 
foreseeable future. We have in no way obligated ourselves 
towards any groups of stockholders or individual stock- 
holders and will act fully independently and exclusively 
in the interest of all bona fide stockholders. We also have 
prepared all necessary agreements with our American 
attorneys Graubard and Moskovitz and their Washington 
correspondents Fischer and Kominers so that they ¢ can 
represent us in the United States. 

In order to be able to pay the indispensable costs and 
expenditures of our protective action and be able to pay 
the expenses and retainers of our legal advisers, we are 
compelled to collect a single amount of 20 Swiss francs 
for each share of stock which is for the first time brought 
under our protective action. Outside of this there are no 
financial obligations for shares which are for the first time 
brought under our protective action. All independent bona 
fide purchasers of Interhandel shares who desire to join 
our protective action can report their shares directly to us 
or can have this done through their bank connection. | 

We have prepared forms of powers of attorney which 
can be obtained from us and filled out by the individual 
stockholders and sent in directly to us. Furthermore, 
these forms of power of attorney can also be filled out! by 

the individual stockholders in favor of their bank- 
1075 ing connection. The signature need not be authen- 

ticated but it should be witnessed by a bank official 
having the right to sign for the bank. The power of jat- 
torney issued by the stockholder in favor of his banking 
connection will be retained by the bank. The latter, how- 
ever, shall be instructed by the stockholder, pursuant, to 
the power of attorney granted it, to issue on its part a 
new power of attorney for our protective action, setting 
forth merely the number of the shares reported. The forms 
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in this connection can be obtained from us by the individual 
banks. For each share reported, we shall issue a certifica- 
tion signed by us on printed forms that the report has 
been made, and said form shall be attached to the stock 
in question. A right of representation which has once 
been granted for a share of stock shall remain valid even 
though the stockholder in question later on sells the share; 
in other words, once a share of stock has been reported, it 
will continue to be represented by our Committee even if 
transferred unless a stockholder expressly revokes the 
power of attorney previously granted by him or by another. 
It is therefore advisable in connection with future pur- 
chases of Interhandel shares to be certain that only those 
shares are purchased or accepted as delivery for which the 
selling bank or the bank effecting the delivery submits 
proof by means of the attached blank of the notification 
that the securities have been duly brought under our pro- 

tective action. 
1076 Of course, it will be our endeavor to keep the 

stockholders who have joined our protective action 
currently advised of the individual steps taken by us and 
of any new developments. 
Zurich, May 5, 1952 

Scuoop, Remwr & Co. 
Aktiengesellschaft 
Gur REIFF 
Pelikanstrasse 6 
Tel. 23 47 33 


1091 Filed July 19, 1952 


Answer to Complaint In Intervention 


The defendants, James P. McGranery, Attorney General 
of the United States, and successor to the Alien Property 
Custodian, and Georgia Neese Clark, Treasurer of the 
United States, for their answer to the complaint in inter- 
vention herein, allege: 
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First DEFENSE 


Specifically answering the allegations contained in the 
numbered paragraphs of the complaint in intervention, 
defendants deny each and every allegation contained in the 
paragraphs of the complaint in intervention (and not 
merely the allegations of paragraphs or paragraphs which 
are in their entirety expressly denied below), except those 
paragraphs or allegations as are hereinafter expressly, 
and not by implication, admitted. 

With respect to the specific counts and paragraphs) ‘of 
the complaint in intervention, the defendants: 


Fist Count 


1. Admit that the principal action and the action set 

forth in the complaint in intervention purport to be brought 

and the jurisdiction of the court is invoked under the 

1092 Fifth Amendment to the Constitution of the United 

States and the Trading with the Enemy Act, as 

amended (U.S. Code, Title 50, Appendix, Section 1, | et 
seq.). | 


2. Allege that they are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions that intervenors are residents of the City, County 
and State of New York and are now and have been at all 
times since December 6, 1941 non-enemies as that terms is 
used in the complaint, or non-enemies or non-enemy tainted 
persons within the meaning of the Trading with the Ene 
Act. 


3. Admit, on information and belief, that plaintiff is a 
corporation organized under the laws of the Confederation 
of Switzerland. 

Allege that they are without knowledge or segeration 
sufficient to form a belief as to the truth of the allegations 
that plaintiff has no principal office, place of emery or 
agent in the United States. 
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4, Admit that, inter alia, 455,624 shares of common A 
stock and 2,050,000 shares of common B stock of General 
Aniline & Film Corporation were vested by the Secretary 
of the Treasury and the Alien Property Custodian under 
the Trading with the Enemy Act and Executive Orders and 
regulations issued thereunder. Said vested shares of 
General Aniline & Film Corporation are more particularly 
described in the following Vesting Orders filed with and 
published in the Federal Register: An unnumbered Vest- 
ing Order executed and issued by the Secretary of the 
Treasury on February 16, 1942 (7 F.R. 1046), Vesting 
Order No. 5 executed and issued by the Alien Property 
Custodian on April 24, 1942 (7 F.R. 3148) and Vesting 
Order No. 907 executed and issued by the Alien Property 
Custodian on February 15, 1943 (8 F.R. 2453). 

Admit that the predecessors of defendant James P. Mc- 

Granery executed and issued certain Vesting Orders 
1093 Orders whereby certain debts and other obligations 

were vested under the Trading with the Enemy Act 
and Executive Orders and regulations issued thereunder, 
and that pursuant to said Vesting Orders the predecessors 
of defendant James P. McGranery were paid the sum of 
One Million, Seven Hundred Seventy-Five Thousand, 
Three Hundred Thirty-Seven Dollars and Fifty-six Cents 
($1,775,337.56). The debts and other obligations so vested 
are more particularly described in the following Vesting 
Orders filed with and published in the Federal Register: 
Vesting Order No. 6718 dated June 24, 1946 (11 F.R. 7643), 
Supplemental Vesting Order No. 6767 dated June 26, 1946 
(11 F.R. 7733), Supplemental Vesting Order No. 6768 
dated June 26, 1946 (11 F.R. 7733), Supplemental Vesting 
Order No. 6769 dated June 26, 1946 (11 F.R. 7734) executed 
and issued by the Alien Property Custodian and Supple- 
mental Vesting Order No. 7874 dated October 14, 1946 (11 
F.R. 13887) executed and issued by the Alien Property 
Custodian and amended by Amendment to Vesting Order 
No. 7874 dated February 16, 1948 (13 F.R. 1180) executed 
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and issued for the Attorney General, as successor to the 
Alien Property Custodian, by the Director of the Office of 
Alien Property. 

Admit that by virtue of Executive Order No. 9788, dated 
October 14, 1946 and effective October 15, 1946, filed with 
and published in the Federal Register (11 F.R. 11981, error 
corrected 11 F.R. 12123), the Office of Alien Property Cus- 
todian was terminated and the Attorney General became 
the successor to the Alien Property Custodian. 

Admit that pursuant to Executive Order No. 9788 the 
aforementioned shares of stock of General Aniline & Film 
Corporation were transferred to the predecessor of the 
defendant James P. McGranery and are now in the pos- 
session of and vested in the defendant James P. Mce- 
Granery, Attorney General of the United States, as suc- 

cessor to the Alien Property Custodian. 
1094 Admit that pursuant to Executive Order No. 

9788 the aforementioned sum of money was trans- 
ferred or paid to the predecessors of defendant James  P. 
McGranery and is now vested in defendant James P. Me- 
Granery, Attorney General of the United States, as suc- 
cessor to the Alien Property Custodian, and is on deposit 
with the defendant Georgia Neese Clark, Treasurer of the 
United States, in an account in the United States Treasury 
in the name of James P. McGranery, Attorney General of 
the United States, as successor to the Alien Property ons 
todian. 

Admit that prior to the issuance of the aforementioned 
unnumbered Vesting Order dated February 16, 1942, Vest- 
ing Order No. 5 and Vesting Order No. 907, General Ani- 
line & Film Corporation had acquired and at the time of 
vesting held as lawful owner 28,600 50%-paid and 56,300 
100%-paid bearer shares of common stock of the plaintiff 
corporation. 

Admit that between December 1, 1944 and October 18, 
1946 General Aniline & Film Corporation paid and trans- 
ferred to the predecessors of defendant James P. Me- 
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Granery as dividends on the vested shares of General Ani- 
line & Film Corporation, 28,238 50%-paid and 55,610 100%- 
paid bearer shares of the common stock of the plaintiff cor- 
poration. 

Admit that of the aforementioned shares of plaintiff cor- 
poration, 27,416 50%-paid shares and 53,984 100%-paid 
shares were paid and transferred as dividends on the 
shares of General Aniline & Film Corporation for the re- 
turn of which plaintiff has brought suit, and 822 50%-paid 
and 1,626 100%-paid shares were paid and transferred as 
dividends on 20,031 shares of common A stock of General 
Aniline & Film Corporation which plaintiff does not claim. 

Admit that defendant James P. McGranery, Attorney 
General of the United States, as successor to the Alien 
Property Custodian, and his predecessors have at all times 
thereafter held the aforementioned shares of plaintiff cor- 

poration as lawful owner thereof. 
1095 ## Admit that the vested stock of General Aniline & 
Film Corporation has been valued, since the insti- 
tution of the principal action, by plaintiff as in excess of 


$100,000,000 and by defendants has been said to have been » 


variously estimated in value at from $50,000,000 to $100,- 
000,000. 


5. Admit that on or about February 1, 1943, the plaintiff 
filed with the then Office of Alien Property Custodian a 
document under oath, in the form required by the Alien 
Property Custodian, entitled ‘‘Notice of Claim for Re- 
turn of Property’’ with respect to 455,448 shares of A stock 
and 2,050,000 shares of B stock of the General Aniline & 
Film Corporation and all dividends and increment on said 
shares, vested under Vesting Order No. 5. 

Admit that on or about June 2, 1948, the plaintiff filed 
with the predecessor of the defendant James P. McGranery 
documents under oath, in the form required by the pre- 
decessor of the defendant James P. McGranery, entitled 
“Notice of Claim for Return of Property” with respect to 
455,448 shares of A stock and 2,050,000 shares of B stock 
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of the General Aniline & Film Corporation and all divi- 
dends and increment on said shares vested under Vesting 
Order No. 5, with respect to 176 shares of A stock of Gen- 
eral Aniline & Film Corporation and all dividends and in- 
crement on said shares vested under Vesting Order No. 907, 
with respect to $975,244.70 alleged to have been vested 
under Vesting Order No. 6718, with respect to $308,750.00 
alleged to have been vested under Supplemental Vesting 
Order No. 6767, with respect to $402,412.50 vested under 
Supplemental Vesting Order No. 6768, with respect to 
$47,125.00 vested under Supplemental Vesting Order No. 
6769, and with respect to $108,750.00 vested under Sup- 
plemental Vesting Order No. 7874, as amended. ! 

Assert that the allegations that the aforementioned 
claims were filed by the plaintiff within the time limited by 
law are conclusions of law and do not require | an 

answer. 
1096 #$Admit that the aforementioned claims filed by the 
plaintiff were disallowed by an order of the Director 
of the Office of Alien Property dated October 5, 1948. 

Admit that plaintiff filed its complaint in the principal 
action on October 21, 1948, and refer to said complaint for 
its contents and to the amended answer to said complaint 
for admissions as to the contents of said complaint. , 

Assert that the allegations as to the jurisdiction invoked 
by said complaint, as to its theory and as to its pattern 
upon and identity with the complaint of the plaintiff in 
Uebersee Finanz-Korp. v. United States, 332 U.S. 480, are 
conclusions of law and do not require an answer. | 

Assert that the allegation that the complaint in the prin- 
cipal action was filed by plaintiff within the time limited 
by law is a conclusion of law and does not peaneS) an 
answer. 

Admit that the answer of defendants, including a coun- 
terclaim, was filed March 4, 1949, and that the amended 
answer of defendants, including five counterclaims, was 
filed on January 26, 1950, and that plaintiff filed a reply to 
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the first counterclaim on May 10, 1949 and to the second, 
third, fourth and fifth counterclaims on July 2, 1951. 
Admit that depositions in the principal action have con- 
sumed a substantial amount of time. 
Allege that they are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the seventh sentence of paragraph 5. 


6. Deny each and every allegation contained in para- 
graph 6. 

7. Allege that they are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions contained in the first and second sentences of para- 
graph 7 and assert that the allegations contained in the 
third sentence of paragraph 7 are conclusions of law and 

do not require an answer. 
1097 8. Admit that plaintiff has not made in the prin- 
cipal action the claim described in paragraph 6 of 
the First Count of the complaint in intervention. 

Allege that they are without knowledge or information 
sufficient to form a belief as to the truth of each and every 
other allegation contained in paragraph 8. 

Deny that there is any settlement pending or under 
negotiation between plaintiff and defendants or proposed 
by or to defendants. 


9. Allege that they are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the first sentence of paragraph 9. 


a). Admit that it appears of record in the principal 
action that at least 10.9 per cent of the shareholders 
of plaintiff were nationals of Germany, and therefore 
enemies, at the time the properties involved were 
vested. 

Assert that the allegation contained in the second 
sentence of subparagraph (a) is a conclusion of law 
and does not require an answer. 
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Allege that the third sentence of subparagraph (a), 
insofar as it alleges conflicting interests within plain- 
tiff corporation, is an allegation of fact as to which de- 
fendants are without knowledge. or information suffi- 
cient to form a belief as to the truth thereof; insofar 
as it alleges the legal obligations of plaintiff’s man- 
agement or managing directors or trustees to the 
stockholders and the qualifications of plaintiff’s man- 
agement or managing directors or trustees to present 
certain issues, is a conclusion of law and does not re- 
quire an answer and it is, to an extent, an allegation 
of the law of Switzerland as to which defendants are 
without knowledge or information sufficient to form a 

belief as to the truth thereof. 
1098 (b). Admit that at the time of the outbreak of 
World War II and as of the time of vesting at 
least approximately 39 per cent of the voting stock 
of plaintiff was claimed to be owned, at least osten- 
sibly, by a group of shareholders referred to as the 
Sturzenegger Group or Complex. 

Allege that they are without knowledge or aces 
tion sufficient to form a belief as to the truth of the 
allegations that approximately 39 per cent of the vot- 
ing stock of plaintiff is at present owned by said Group 
or Complex and that this Group or Complex has work- 
ing control of the corporation and is Reston for 
the selection of its management. 

Admit that defendants, through their counsel, five 
asserted in this proceeding, inter alia, that plaintiff 
was a cloak for I. G. Farbenindustrie, the giant Ger- 
man Chemical combine, because of, inter alia, I. G. 
Farbenindustrie’s domination of the Sturzenegger 
Group. 

Admit that it is asserted of record in the prmergel 
action by counsel for defendants that the Sturzenegger 
Group ‘‘owns and is I. G. Chemie”; that ‘It is our 
position, furthermore, that the private banking firm 
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of G. Sturzenegger has been the dominant controller 
of this plaintiff for the purposes of I. G. Farben’’; 
that ‘‘Sturzenegger is the leader of a group of cor- 
porations known as the Sturzenegger Companies and 
they own much and they own a predominating share in 
the plaintiff’’; and that “Hans Sturzenegger is the 
epitome of the plaintiff. He is—and this is our term, 
it is our charge that he is the arch conspirator. He 
is the head of the tainted corporations, which are cir- 
cular in nature and which own a large block of stock 

in the plaintiff. He dominates the plaintiff.” 
1099 Assert that the allegation contained in the 

fifth sentence of subparagraph (b) is a con- 
clusion of law and hypothetical and does not require 
an answer. 

Allege that they are without knowledge or infor- 
mation sufficient to form a belief as to the truth of 
the allegations (insofar as such allegations are not 
conclusions of law not requiring an answer) that it 
is contrary to the interests of the Sturzenegger Group 
and of the management or managing directors or trus- 
tees of plaintiff, to the extent such management or 
managing directors or trustees represent the Group, 
to draw any distinction between enemy and non-enemy 
interests in plaintiff of the nature set forth in para- 





graph 6 of the first count of the complaint in inter- | 
vention. " 

(c). Allege that they are without knowledge or infor- ; 
mation sufficient to form a belief as to the truth of ~ 
the allegations with respect to the views, opinions, = 


statements and intentions, with respect to the claim of 
intervenors, of plaintiff or its management or manag- 
ing directors or trustees. 4 

Assert that the allegations with respect to the com- 
plaint of plaintiff and a holding of the Supreme Court 
of the United States on a substantially similar com- 
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plaint are conclusions of law and do not require an 
answer. 

Admit that it appears of record in the penal ac- 
tion that at least 10.9 per cent of plaintiff’s stock- 
holders were nationals of Germany, and therefore 
enemies, at the time the properties involved were 
vested. 


Assert that the allegations contained in the last ee 
of paragraph 9 are conclusions of law and do not meauste 
an answer. 


10. Assert that the allegations that the properties on 
volved in the principal action are subject to the control 
or disposition of this Court are conclusions of law and 

do not require an answer. | 
1100 11. Admit that the intervenors allege that they 
assert the claim contained in the first count of the 
complaint in intervention on behalf of plaintiff in a deri- 
vative capacity, and on behalf of all non-enemy stockhold- 
ers of plaintiff eligible under the Trading with the Enemy 
Act to participate in the benefits of the return to plaintiff 

of any of the properties involved in this proceeding. | 


12. Deny each and every allegation contained in ae 
graph 12. 


13. Allege that they are without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
allegations contained in the first, second and third sentence 
of paragraph 13. ! 


(a), (b), and (c). For their answer to ee 
graphs (a), (b), and (c) of paragraph 13, defendants 
repeat and adopt their answer to subparagraphs (a), 
(b), and (c) of paragraph 9 of the first count. 


(d). Admit that plaintiff and defendants have inter- 
mittently negotiated for a settlement of the principal 
action from October 1949 until shortly prior to April 
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7, 1952, and that the fact of such negotiations appeared 
of record in the principal action for the first time in 
the latter part of 1949. 

Deny that there is any settlement pending or under 
negotiation between plaintiff and defendants or pro- 
posed by or to defendants. 

Allege that they are without knowledge or infor- 
mation sufficient to form a belief as to the truth of 
the allegations of the intentions of plaintiff with re- 
spect to a settlement. 

Assert that the allegation that plaintiff corporation 
is not otherwise amenable to the jurisdiction of the 
courts of the United States is a conclusion of law 

and does not require an answer. 
1101 (e). Allege that they are without knowledge or 
information sufficient to form a belief as to 
the truth of the allegations contained in subparagraph 
(e). 


14. Assert that the allegations that there is no effective 
remedy to protect intervenors and other stockholders of 
plaintiff similarly situated except intervention herein are 
conclusions of law and do not require an answer. 


Seconp Count 


1. Repeat and adopt the allegations and denials of their 
answer made in paragraphs 1, 2, 3, 4, 5, 6 and 7, First 
Count, First Defense, supra. 

2. Admit that during the latter portion of 1949, plaintiff 
and defendants actively sought to effect a negotiated settle- 
ment of the principal action. 

Admit that a principal obstacle to effecting any such 
settlement was the pendency of the claim of the intervenor, 
Remington Rand, Inc., which claimed an option to purchase 
from plaintiff a portion of the vested property for the 
sum of approximately $25,000,000. 

Admit that the fact of such negotiations for settlement 
first appeared on the record of the principal action when, 
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on October 25, 1949, during the progress of such negotia- 
tions, defendants moved this Court for an order adjudging 
that defendants and plaintiff were entitled to settle the 
principal action regardless of any right which the inter- 
venor, Remington Rand, Inc., had or pt to the con- 
trary. 

Admit that the aforementioned motion of aetacaicitis 
was denied by this Court on December 21, 1949; that’ de- 
fendants’ motion for rehearing thereof was denied by 
this Court on January 18, 1950; that an appeal therefrom 
by defendants was dismissed by the United States Court 
of Appeals for the District of Columbia Circuit on October 
18, 1950. 

Deny that there is any settlement pending or under nee 
tiation between plaintiff and defendants or proposed by 

or to defendants. 


1102 3. Admit that upon a trial of the issues roel 

in the complaint in intervention of Remington Rand, 
Inc., a judgment adverse to the intervenor, Remington 
Rand, Inc., was entered by this Court on April 26, 1950. 
That judgment was on March 29, 1951 affirmed by the 
United States Court of Appeals for the District of Colum- 
bia Cireuit (188 F. 2d 1011). On October 8, 1951 the 
Supreme Court of the United States denied a petition ‘for 
a writ of certiorari (342 U.S. 832) and on November: 26, 
1951 the Supreme Court of the United States denied a 
petition for rehearing of the petition for a writ of cer- 
tiorari (342 U.S. 889). 

Admit that the intervention of Remington Rand, Tne. = 
having been dismissed as stated above, at this time poses 
no obstacle to any settlement of the principal action by, the 
proper parties to such a settlement. 


4. Deny that there is any settlement pending or aire 
negotiation between plaintiff and defendants or proposed 
by or to defendants. : 
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5. Deny that there is any settlement pending or under 
negotiation between plaintiff and defendants or proposed 
by or to defendants. 

Assert that the allegations contained in paragraph 5 are 
conclusions of law and do not require an answer. 


6. Deny that there is any settlement pending or under 
negotiation between plaintiff and defendants or proposed 
by or to defendants. 

Assert that the allegations contained in the first, third 
and fourth sentences of paragraph 6 are conclusions of 
law and do not require an answer. 


7. Allege that they are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the alle- 
gations that plaintiff, the intervenors, and any other stock- 
holders are not adequately represented by the management 
of plaintiff which controls and is conducting the principal 

action, because of the conflicting interests within 
1103 plaintiff and the embarrassment of the present cor- 


porate management arising from the question 
whether it is enemy or non-enemy controlled. 
Deny that there is any settlement pending or under ne- 
gotiation between plaintiff and defendants or proposed by 
or to defendants. 


(a) Admit that it appears of record in the principal 
action that at least 10.9 per cent of the shareholders 
of plaintiff were nationals of Germany, and therefore 
enemies, at the time the properties involved were 
vested. 

Deny that there is any settlement pending or under 
negotiation between plaintiff and defendants or pro- 
posed by or to defendants. 

Allege that the third sentence of subparagraph (a), 
insofar as it alleges conflicting interests within plain- 
tiff corporation, is an allegation of fact as to which 
defendants are without knowledge or information suf- 
ficient to form a belief as to the truth thereof; insofar 





a7 


as it alleges the legal obligations of plaintiff’s man- 
agement or managing directors or trustees to the stock- 
holders and the qualifications of plaintiff’s manage- 
ment or managing directors or trustees to negotiate 
a settlement, is a conclusion of law and does not re- 
quire an answer and it is, to an extent, an allegation 
of the law of Switzerland as to which defendants are 
without knowledge or information sufficient to form 
a belief as to the truth thereof. 


(b). Admit that at the time of the outbreak of World 
War II and as of the time of vesting at least approxi- 
mately 39 per cent of the voting stock of plaintiff was 
claimed to be owned, at least ostensibly, by a group 
of shareholders referred to as the Sturzenegger Srcup 
or Complex. 

Allege that they are without knowledge or sat 

tion sufficient to form a belief as to the truth of 
1104 the allegations that approximately 39 per cent 

of the voting stock of plaintiff is at present 
owned by a group of shareholders referred to as the 
Sturzenegger Group and that this Group has work- 
ing control of the corporation and is responsible for 
the selection of its management. 

Admit that defendants, through their counsel, have 
asserted in this proceeding, zntr alia, that plaintiff was 
a cloak for I. G. Farbenindustrie, the giant German 
Chemical combine, because of, among other reasons, 
I. G. Farbenindustrie’s domination of the Sturzeneg- 
ger Group. 

Admit that it is asserted of record in the principal 
action by counsel for defendants that the Sturzenegger 
Group ‘‘owns and is I. G. Chemie’’; that ‘‘It is our 
position, furthermore, that the private banking firm 
of G. Sturzenegger has been the dominant controller 
of this plaintiff for the purposes of I. G. Farben’’; 
that ‘‘Sturzenegger is the leader of a group of cor- 
porations known as the Sturzenegger Companies and 
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they own much and they own a predominating share 
in the plaintiff’’; and that ‘‘Hans Sturzenegger is the 
epitome of the plaintiff. He is—and this is our term, 
it is our charge that he is the arch conspirator. He is 
the head of the tainted corporations, which are circu- 
lar in nature and which own a large block of stock in 
the plaintiff. He dominates the plaintiff.’’ 

Allege that they are without knowledge or informa- 
tion sufficient to form a belief as.to the truth of the 
allegations (insofar as such allegations are not con- 
clusions of law not requiring an answer) that since 
it is the possible enemy status or enemy-taint of the 
Sturzenegger Group which in largest measure impels 
plaintiff corporation to effect a compromise of its 
claim, that it is contrary to the interests of the 

Sturzenegger Group and the management or 
1105 managing directors or trustees of plaintiff cor- 

poration, to the extent such management or man- 
aging director or trustees represent the Group, to draw 
any distinction between enemy and non-enemy inter- 
ests in plaintiff of the nature set forth in paragraph 
6 of the first count of the complaint in intervention. 

Deny that there is any settlement pending or under 
negotiation between plaintiff and defendants or pro- 
posed by or to defendants. 


(c). For their answer to subparagraph (c) of para- 
graph 7, defendants repeat and adopt their answer to 
subparagraph (c) of paragraph 9 of the first count. 


(d). Allege that they are without knowledge or in- 
formation sufficient to form a belief as to the truth 
of the allegations that the management of plaintiff con- 
trols and is conducting the principal action. 

Deny that there is any settlement pending or under 
negotiation between plaintiff and defendants or pro- 
posed by or to defendants. 
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Assert that the allegations contained in the last sentence 
of paragraph 7 are conclusions of law and do not tequize 
an answer. 


8. Assert that the allegations that the properties inpotved 
in the principal action are subject to the control or dis- 
position of this Court are conclusions of law and do not 
require an answer. 

Deny that there is any settlement pending or under nego- 
tiation between plaintiff and defendants or proposed My 
or to defendants. 


9. Admit that intervenors allege that they assert the 
claim contained in the second count of the complaint in 
intervention on behalf of plaintiff in a derivative capacity, 
and on behalf of all non-enemy stockholders of plaintiff 
eligible under the Trading with the Enemy Act to partici- 
pate in the benefits of the return to plaintiff of any of ane 
properties involved in this proceeding. 


1106 10. Deny each and every allegation contained in 
paragraph 10. | 


11. Allege that they are without knowledge or siete 
tion sufficient to form a belief as to the truth of the alle- 
gations contained in the first, second and third sentences 
of paragraph 11. 


(a) and (b). For their answer to subparagraphs 
(a) and (b) of paragraph 11, defendants repeat and 
adopt their answer to subparagraphs (a) and (D) of 
paragraph 7 of the second count. 


(c). For their answer to subparagraph (c) of para- 
graph 11, defendants repeat and adopt their answer 
to subparagraph (c) of paragraph 9 of the first count. 


(d) and (e). For their answer to subparagraphs 
(d) and (e) of paragraph 11, defendants repeat and 
adopt their answer to subparagraphs (d) and (e) ve 
paragraph 13 of the first count. 
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Tamp Count 
1. Repeat and adopt the allegations and denials of their 
answer made in paragraphs 1, 2, 3, 4, 5, 6 and 7, First 
Count, First Defense, and paragraphs 2, 3, 4, 5 and 6, Sec- 
ond Count, First Defense, supra. 


2. Allege that they are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the alle- 
gations that intervenors and any other stockholders simi- 
larly situated are not adequately represented by the man- 
agement of plaintiff which controls and is conducting the 
principal action. 

Deny that there is any settlement pending or under ne- 
gotiation between plaintiff and defendants or proposed by 
or to defendants. 

Assert that the allegations contained in the second sen- 
tence of paragraph 2 are conclusions of law and do not 
require an answer. 


3. Assert that the allegations that the properties involved 


in the principal action are subject to the control or dispo- 

sition of this Court are conclusions of law and do not re- 
quire an answer. 

1107 Deny that there is any settlement pending or 
under negotiation between plaintiff and defendants 

or proposed by or to defendants. 


4. Admit that intervenors allege that they assert the 
claim contained in the third count of the complaint in in- 
tervention on behalf of themselves and other non-enemy 
shareholders of plaintiff similarly situated. 


5. Deny each and every allegation contained in para- 
graph 5. 
Sreconp DEFENSE 
The complaint fails to state a claim against defendants 
upon which relief can be granted. 
Tuip, Partiu.t DrErense 
to the extent that intrevenors Kaufman purport to as- 


sert, whether through plaintiff corporation or directly, the 
rights or a claim to ultimate recovery on behalf of stock- 








61 : 
holders of plaintiff corporation other than themselves in- 
dividually and as general guardians of the persons and 
property of Emil Gert Kaufman and Ruth Mirjam Keut- 
man, 

Notices of claim for the property described in paragraph 
4 of the first count of the complaint in intervention have 
not been filed within the time limit prescribed by the Trad- 
ing with the Enemy Act, as amended (U.S. Code, Title 50, 
Appendix, Sec. 1, et seg.), particularly Section 33 thereof. 


FourtH, Partran DEFrEeNnsE 


to the extent that intervenors Kaufman purport to as- 
sert, whether through plaintiff corporation or directly, the 
rights or a claim to ultimate recovery on behalf of stock- 
holders of plaintiff corporation other than themselves in- 
dividually and as general guardians of the persons and 
property of Emil Gert Kaufman and Ruth Mirjam Kaut- 
man, 

The complaint in intervention has not been filed within 
the time limit prescribed by the Trading with the Enemy 
Act, as amended (U.S. Code, Title 50, Appendix, Sec. 1, 
et seq.), particularly Section 33 thereof. 


1108 Firtu, Partrau DEFENSE 


to the extent that intervenors Kaufman purport to as- 
sert, whether through plaintiff corporation or directly, 
the rights or a claim to ultimate recovery on behalf of 
themselves individually and as general guardians of the 
persons and property of Emil Gert Kaufman and Ruth 
Mirjam Kaufman, 

With respect to the property vested by Vesting Otte 
No. 6718, dated June 24, 1946, and Nos. 6767, 6768 and 
6769, dated June 26, 1946 (more particularly described in 
paragraph 4, First Count, First Defense, herein), inter- 
venors have failed to institute suit within the time limit 
prescribed by the Trading with the Enemy Act, as amended 
(U.S. Code, Title 50, Appendix See. 1, et seq.), per ceuayy 
Section 33 thereof. 
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COUNTERCLAIMS 


For counterclaims against intervenors, defendants adopt 
and incorporate herein the First, Second, Third, Fourth 
and Fifth Counterclaims asserted against plaintiff, set out 
in the Amended Answer of defendants to the complaint in 
the principal action, filed herein January 26, 1950, and as- 
sert said First, Second, Third, Fourth and Fifth Counter- 
claims against intervenors, individually and in whatever 
capacities in which they sue and against any and all those 
on whose behalf they may sue or whose rights or a claim 
to recovery, direct or indirect, they assert. 


WHEREFORE: 

1. defendants demand judgment dismissing the Com- 
plaint in Intervention herein, together with the costs and 
disbursements in the action. 


1109 2. defendants adopt and incorporate herein the 
prayers and demands for relief contained in the sec- 
ond, third, fourth, fifth and sixth prayers for relief in the 
Amended Answer of defendants to the complaint in the 
principal action, filed herein January 26, 1950, and demand 
judgment against intervenors for said relief. 
3. defendants demand such other and further relief as 
is Just and proper in the premises. 


Rowand F.. Kinks 
Acting Director 
Office of Alien Property 
Davi Scuwartz, 
Special Assistant to the 
Attorney General 
Swyey B. Jacosy 
Pau E. McGraw 
Ouca H. Horrmann 
AntHony W. Gross 
Office of Alien Property 
Department of Justice 
Attorneys for Defendants. 
Dated: Washington, D. C. 
July 18, 1952 
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1111 Filed July 23, 1952 


Opinion on Motion of Ernest Attenhofer for Leave to 
Intervene 





Ernest Attenhofer has moved for leave to intervene ‘on 
behalf of himself and all other non-enemy stockholders 
similarly situated. He alleges he acts for himself and for 
554 non-enemy stockholders of plaintiff, owning 24,411 
shares of its stock. Neither the plaintiff nor the Govern- 
ment opposes the Attenhofer intervention, although the 
Government reserves all rights on the merits if the inter- 
vention is allowed. The intervenors Kaufman et al. object 
and also suggest that the Master has no jurisdiction on the 
ground the Motion to Intervene is outside the order of 
reference. The Government has its doubts on this point; 
plaintiff and Attenhofer perceive no jurisdictional dif- 
fieulty. ! 


1112 Jurisdiction of Master: 


This Court’s order of reference dated February 
14, 1950, refers to the Master “the determination and find- 
ing of all issues of fact and law . . . excepting only those in 
the proceedings in intervention now on trial in this Court’’ 
(The Remington-Rand intervention). It gives the Master 
power to hear all motions except those which would change 
**the nature of the action or this reference” (with other 
exceptions not here pertinent). It is difficult to perceive 
how the present intervention could have either of these re- 
sults. Chemie’s suit is in personam; so, too, is Kaufman’s 
intervention and Attenhofer’s; each asks for precisely the 
same type of relief as the others. It is true that Kaufman 
proceeds by way of a derivative stockholders’ suit where- 
as Attenhofer asserts his right directly. This, however, 
results from their varying interpretation of the Supreme 
Court’s decision in Kaufman v. Societe, 96 L. Ed. 522, de- 
cided April 7, 1952; it concerns the mode by which Kauf- 
man and Attenhofer would attempt to achieve the result, 
not the result itself, i.e., a recovery in each case for the 
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ultimate benefit of the individual non-enemy stockholder. 
It cannot, therefore, be said that in any real sense At- 
tenhofer’s motion would change ‘‘the nature of the ac- 
tion”; if the nature of the action has been changed, it is 
the Supreme Court’s decision, not Kaufman or Attenhofer 
that has changed it. However, it seems clear that the action 
itself, Chemie’s suit, remains the same; there is merely 
added to it new parties, who seek the same relief, pro tanto, 
as Chemie, in the event Chemie fails. Both intervenors 
would therefore remain on the sidelines for the present 
and hence whatever else might be said later, there is cer- 
tainly no present change in the nature of the action. It 
is believed, therefore, that the Master has jurisdiction to 
consider the present motion. 


1113 On the Merits: 


The intervention of the Attenhofer group is based 
on their interpretation of the Supreme Court’s decision in 
the Kaufman case to permit a direct assertion of a non- 
enemy stockholder’s right as distinguished from its as- 
sertion in the form of a derivative stockholder’s interven- 
tion. The Master is of the opinion that while the Supreme 
Court validated the right of a non-enemy stockholder to 
assert his pro tanto claim by a derivative suit (interven- 
tion), it did not close the door to direct individual asser- 
tions of the right. The Supreme Court quoted its holding 
in Clark v. Uebersee Finanz-Korp. A.G., 332 U.S. 485, to 
the effect that the object of the 1941 amendment was 
‘‘not to appropriate friendly or neutral assets’’. The Court 
stated that the corporate veil could be pierced; that Con- 
gress did not intend that “innocent interests must be con- 
fiscated because of the guilt of other stockholders’’; hence 
the rights of innocent stockholders must be fully protected. 
The Court repudiated any idea that its holding was based 
on any technical concept of derivative rights appropriate 
to the law of corporations and said: 
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“It is based on the Act which enables one not’ an 
enemy as defined in Sec. 2 to recover any interest, 
right or title which he has in the Broperty vested’’ 
Sonn v. Societe Internationale, 96 L. Ed. 922, 


Later the Court referred to its holding that “ Congtess 
has recognized that non-enemy stockholders of non-enemy 
foreign corporations have a severable interest in corporate 
assets seized by the Custodian’’ and hence Kaufman was 

entitled to intervene.* 
1114 These statements show the Court was Se 

with substantive rights as distinguished from the 
machinery for their assertion. It is true that in the case 
before it these rights were asserted by means of a deriva- 
tive stockholder’s intervention, but there is nothing in the 
opinion showing this is the only way in which they could be 
asserted. Such a construction would impute adjective dicta 
to the Court in an opinion plainly limited to a single narrow 
question of substantive right. Also, the overriding con- 
gressional policy found by the Supreme Court in the Act 
may transcend technical concepts of corporation law ag to 
the nature of stockholders’ interests, ete. (Cf. Donnell v. 
Herring-Hall-Marvin Safe Co., 208 U.S. 267, 273; K lein 
v. Board of Supervisors, 282 U. Ss. 19, 24). 

It is difficult therefore to agree with Kaufman’s argu- 
ment (Tr. 88-91, 108-109, 142-143, 160-161) that the Su- 
preme Court was presented with the question as to whether 
non-enemy interests could be asserted by a derivative stock- 
holder’s suit or directly and that the Court intended in its 
opinion to exclude the latter. Kaufman’s petition for a 
writ of certiorari (p. 2-4) does not present this specific ques- 
tion and it is well known that a grant of certiorari is limited 
to the questions presented in the petition. ! 





1In Albert v. McGrath, U.S.D.C. Cal. May 12, 1952 Gasepaies) the 
Court (Judge Yankwich) construed the Kaufman decision to hold the 
non-enemy interests were severable. 
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(Alice State Bank v. Houston Pasture Co., 247 U.S. 240, 
242; Washington, Va. & Md. Coach Co. v. NLRB, 301 US. 
142, 146; Helvering v. Taylor, 293 U.S. 507, 511; Clark v. 
Williard, 294 U.S. 211, 216; Morehead v. New York, 298 
U.S. 587, 604-605). Nor can the background of the Su- 
preme Court case—proceedings below, briefs, arguments, 
ete.—be permitted to supply a holding not found in the 
opinion itself. 

It follows that so far as Kaufman v. Societe is concerned, 

Attenhofer and his group may assert their right as 
1115 they see fit provided they come within the FRCP 
and no legal bar obstructs. 

Attenhofer contends he is entitled to intervene under 
Rule 24 (a) (3) FRCP on the ground he and his group 
would be adversely affected by the distribution of the 
property herein which, he says, constitutes a res in the cus- 
tody of the Court or subject to its control.* (Tr. 15-18; 37- 
38). Whether he can intervene on this ground seems very 
doubtful. The present suit is solely of statutory origin 
(Sec. 9 (a) of the Trading With the Enemy Act) and has 
all the indicia of an action in personam. (Cf. Sigg-Fehr v. 
White, 285 F. 949; Cummings v. Hardee, 102 F. (2) 622.) 
The injunctive provision of that section, preventing dis- 
position of the assets until the court’s decision, does not 
convert the suit into an in rem proceeding; it is simply a 
freeze order designed to maintain the status quo. Nor can 
it be said that in any real sense property in the possession 
of the Alien Property Custodian is ‘‘in the custody or sub- 
ject to the control or disposition of the court.” No court 
process has touched it; it passes to plaintiff or remains with 
defendant depending on the court’s in personam judgment. 
Indeed the injunctive provisions of Section 9 (a) appear to 
put the property entirely outside the court’s control from 


1 Attenhofer makes various claims as to the right to intervene under 
Rule 23, covering class actions. That rule governs the right to embody a 
class action in an intervention; the right of intervention itself seems gov- 
erned by Rule 24. 
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the day suit is filed. During all this time, the property may 
be used by the Custodian without court supervision, the 
sole condition being that it be held intact. (See 50 U.S.C.A. 

App. See. 5 (b) (1), Sec. 12, Sec. 9 (f). ) 
1116 Hence the Master perceives no ground for inter- 

vention on the basis of Rule 24 (a) (3) FRCP. In 
the same way, there appears no ground for intervention 
on the basis of common questions of law and fact under 
Rule 24 (b) (2) FRCP. It seems quite apparent there are 
no common questions of fact; the question of enemy taint 
is individual as to each stockholder. Nor do there appear 
to be common questions of law; any question of law would 
arise in the fact-pattern of each particular case. Cer- 
tainly there is no common question of law in the sense that 
its decision would mean a recovery vel non for cones or 
Attenhofer, or even Kaufman. 

Attenhofer, however, is on stronger ground in urging 
his right to intervene under Rule 24 (a) (2) FRCP on the 
ground representation by existing parties is or may be in- 
adequate. The Supreme Court in the Kaufman case has 
already ruled out plaintiff as providing adequate represen- 
tation and has held that intervenors might be bound by a 
judgment in the main case (Op., p. 525). Attenhofer points 
out that as to Kaufman, the latter has stated in so many 
words in the Supreme Court that plaintiff was dominated 
by officers and stockholders who were enemy tainted.’ The 
Attenhofer group, however, is a management-sponsored 
group—some of the management are members of it (Pes- 
talozzi Affidavit, par. 14), and it by no means admits any 
enemy taint on the part of plaintiff’s management. (Tr. 
20-22; 26). It poses the question whether the Kaufman 
group, differing from it as it does on this fundamental 

and sensitive matter, has the right to represent the 
1117 Attenhofer group to the exclusion of Counsel of 
their own choice. (Tr. 23-27, 30, 51-54, 154-155, 167). 


2See also Kaufman’s brief in the Supreme Court, p. 39-40; par. 9, 
Kaufman Amended Complaint. | 
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To this Kaufman replies that the adequacy of his represen- 
tation is a question of fact to be determined later on the ba- 
sis of Kaufman’s performance—how he handles the matter 
for the Attenhofer group; that until the latter shows that 
Kaufman has not and cannot adequately represent the 
Attenhofer group, he is entitled to make the effort. (Tr. 
118-119, 161-162). The basis for this contention is the 
claim that the Kaufman intervention is a true class action 
which settles the matter presented once and for all and 
rules out any other intervention having the same object. 
Even a casual examination of the nature of the non- 
enemy claims in the light of the Supreme Court decision 
shows the fallacy of these contentions. It seems quite clear 
that if Kaufman wins his suit (intervention) for himself 
and his group it will have no effect on Attenhofer’s; the 
same would be true if he loses it; Attenhofer would still 
have the right to try out the question of his own freedom 
from enemy taint. Hence no decision in the case of Kauf- 
man or his group would amount to res judicata against 
Attenhofer, who is not presently before the Court as a 
party and this is a prerequisite if he is to be found. (AL 
brecht v. Bauman, 76 App. D.C. 189; 180 F. (2) 979; Penn- 
sylvania Co. v. Deckert, 123 F. (2d) 979, 984). It is dif- 
ficult to perceive how the Court could validly 

1118 determine Attenhofer’s rights in his absence. 
(Hansberry v. Lee, 311 U.S. 32, 40-44). It cannot 
therefore be said that Kaufman, by operation of law (so to 





1It would seem that on principle the opposite should be the rule— 
that one who claims he adequately represents others should have the 
burden of proving it. This was the holding of Weeks v. Bareco Oil Co., 
125 F. (2) 84, 93-94. The claim that Kaufman adequately represents 
Attenhofer and his group is denied under oath. (Aff. of Dr. Hans 
Pestalozzi, par. 9-14); see also Kaufman v. Societe, supra, which can be 
judicially noticed, as to Kaufman’s concession of Chemie’s enemy taint. 
The affidavit of Irving Moscovitz, Esq., denies “hostility” but the state- 
ment in the Supreme Court opinion (p. 523) seems determinative. 
Assuming that under Sutphen Estates v. U.S., 96 L. Ed. 4, 6 the bur- 
den is on Attenhofer in this type of intervention, it would appear the 
burden has been fairly met. 
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speak) or force of circumstances, represents Attenhofer. 
The plain fact is that Kaufman represents only himself and 
his group; this follows inevitably from the Supreme Court’s 
holding that freedom from enemy taint is a personal and 
individual matter. There is thus no opportunity for Kauf- 
man to claim he represents a class; it is quite evident that 
there is no class. Or if there is a class, it is a class of in- 
dividuals with individual rights entitled to an individual 
hearing; this is the very essence of the Supreme Court 
decision.’ In contrast to the present case it will be found 
that in the true class suit individuals cannot be heard 
seriatim® because the decision of the main question puts 
everyone else out of court; the question in the case (on the 
merits) has been decided and there is nothing left for as- 
sertion.® 

The Master is therefore of the belief that the sien 
Court opinion leaves open the assertion of the rights of 
non-enemy stockholders by direct action, which im- 

1119 ports their right to be represented by counsel of 
their own choice in the contingencies covered by Rule 

24 (a) (2). While as already seen, the Master is of the 
opinion that Attenhofer and his group ought not, on prin- 
ciple, to be bound by the outcome of Kaufman’s suit, there 
is, of course, no certainty about the matter. Rule 24 (a) 
(2) permits intervention when ‘‘the applicant is or may be 
bound by a judgment in the action,’”’ and does not require 


1 Where the stockholders’ interest is individual and severable, there 
is no true class suit. 3 Moore’s Fed. Prac., Sec, 23.08; Hansberry v. 
Lee, 311 U.S. 32; Knowles v. War Damage Corp., 83 App EC: 388, 
171 F. (2) 15, 18; Weeks v. Bareco Oil Co., 125 F.(2) 84. 


2 Except as to damages in the event the primary right is upheld. 


3 Thus where a class suit is brought to enforce the statutory liability 
of bank stockholders (R.F'.C. v. Central Republic Trust Co., 11 F. Supp. 
976, an adverse decision of this question naturally binds all later plain- 
tiffs; so, too, in a suit to enforce a director’s iiability (U. S. Smelting 
Co. Vv. Hofkin, 245 F. 896) or in a class suit to obtain division of church 
property (Smith v. Swormstedt, 16 How. 288); or a class suit attack- 
ing a reorganization plan (Supreme Tribe of Ben-Hur v. Cauble, 255 
U.S. 356; cf. Moore’s Fed. Prac., Sec. 23.11). 
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a legal certainty before intervention will be allowed. The 
Supreme Court sustained Kaufman’s right to intervene on 
the contingency that he ‘‘may be’’ bound by the judgment in 
the main case. If this provision of the rule is deemed to 
refer to Chemie, the Supreme Court’s holding relative to 
Kaufman is equally decisive as to Attenhofer. If, however, 
in the present circumstances, Attenhofer’s right to inter- 
vene be dependent upon the binding effect of Kaufman’s 
judgment, it seems sufficient to say that it is impossible to 
be dogmatic about the matter at this time. Some future 
court might, for all we know, adopt Kaufman’s theory in 
toto. 

From another angle, intervention would seem proper on 
the basis of Missouri-Kansas Pipe Inne Co. v. U.S., 312 
U. S. 502, 505, 508, holding that Rule 24 (a) FRCP is not 
“a comprehensive inventory of the allowable instances for 
intervention.’”? (See 4 Moore’s Fed. Prac., p. 33.) The 
present case is equally unusual and equally requires allow- 
ance of intervention because of the unusual circumstances 
of the case. It is quite understandable that Attenhofer and 
his group should not wish to present their proof of lack 
of enemy taint through parties and counsel who are al- 

ready on record as admitting such taint as to some at 
1120 least of the Attenhofer group. Also, the Attenhofer 

group feels their approach is more direct and avoids 
difficulties of Swiss corporation law as well as possible at- 
tempts to use their recovery to pay corporate debts, foreign 
or domestic. These factors are fairly to be weighed in con- 
sidering whether Attenhofer’s group would, technically, be 
bound by the decision in Kaufman’s case under Rule 24 
(a) (2), bearing in mind the novel problem presented. 

The conclusion therefore is reached that Attenhofer and 
his group are entitled to intervene.* Their intervention is 





2 Certain practical objections to Attenhofer’s group asserting their 
rights in the way they wish were pointed out, i.e., the Anti-Assignment 
statute, the Statute of Limitations, set-off, etc. (Tr. 27-31, 102, 104, 
114, 123). Attenhofer’s counsel stated he had considered these possi- 
bilities. (Tr. 30). 
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subject, however, to the proviso that Kaufman’s counsel 
shall be entitled, in the event of an ultimate recovery by 
non-enemy stockholders as such to present their claims for 
reasonable compensation for producing the Supreme Court 
decision on which the rights of all such claimants depend. 

The expenses of the litigation eventuating in that 
1121 decision, including counsel fees, should therefore, i in 

justice, be borne by all non-enemy stockholders who 
will benefit from it.t If in computing counsel fees the size 
of the recovery is to be taken into consideration, the amount 
of the total recovery should govern, irrespective of group 
or individual representation. 


Should Individual Claims Be Filed: 


A final question was presented in argument as to ahethier 
the individual non-enemy stockholders should be required 
to file their claims and enter their appearance by name in 
this Court at this time. (Tr. 50-51, 62-71, 114, 118-139). The 
Government thinks this would be the proper procedure so 
as to give it fair notice and thus avoid an avalanche of 
individual fact questions at the end of the case, in the event 
the Government wins the main suit. (Tr. 62-67, 69-71). 
The Attenhofer group are apparently willing to enter their 
individual appearances now or at an appropriate time (Tr. 
50-51, 163). The Kaufman group, of course, opposes any 
individual claims at all being asserted by the Attenhofer 
group and as to its own group feels that proof of non-enemy 
taint by categories or in other group ways might be pos- 
sible (Tr. 106-107, 116-117). The amicus curiae? in a memo- 
randum and orally suggests there is no need for individual 

stockholders to enter their appearance until 
1122 Chemie’s main case has been decided, unless there 


1In Kaufman v. Societe, 96 L. Ed. 522, 525, the Supreme Court said that 
courts trying cases such as the present ‘‘have ee equitable Done and 
procedural flexibility to protect all interests . 


2Mr. James H. Mann, of the District of Columbia bar, representing two 
Swiss citizens owning 115 shares of Chemie’s stock. 
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are settlement negotiations. (See Memo, also Tr. 131- 
137). The Master is of the opinion that the general 
question of submission of individual claims by name to 
this Court is too important to be decided on the meagre 
data now before him and as the question was not raised 
in the motion papers, its consideration will be deferred 
until a formal motion is filed and a hearing is had after 
notice to all parties. 
Wa. J. Hucues, Jr. 
Special Master 
July 23, 1952 





1123 Filed August 8, 1952 
Reply of Plaintiffs-Intervenors to First Counterclaim 


* * we & a 
Reply to Second Counterclaim 
First DEFENSE 


The second counterclaim fails to state a claim upon which 
relief can be granted. 


Seconp DEFENSE 


1. Plaintiffs-Intervenors are not required to reply to the 
first paragraph of the second counterclaim. 


1124 2. Plaintiffs-Intervenors admit the averments of 
the second paragraph. 


3. Plaintiffs-Intervenors admit that General Aniline and 
Film Corporation was, at the time of vesting the assets 
here in issue, the lawful owner of a substantial number of 
shares of the common stock of the plaintiff corporation, but 
are otherwise without knowledge or information sufficient 
to form a belief as to the truth of the averments of the third 
paragraph. 

1 Tlustrating the different viewpoints, see Alabama Service Stations 


Assn, V. Shell Petroleum Co., 28 F. Supp. 386; Tolliver v. Cudahy Pack- 
ing Co., 39 F. Supp. 337, 339; see also 3 Moore’s Fed. Prac., p. 3474. 
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4. Plaintiffs-Intervenors, answering the fourth para- 
graph, admit that certain shares of stock of plaintiff cor- 
poration, owned by General Aniline and Film Corporation, 
were declared as a dividend upon the stock of General Ani- 
line and Film in issue here, deny that the defendant Mc- 
Granery or any of his predecessors as Alien Property Cus- 
todian is now or ever was the lawful owner of such shares 
of stock of plaintiff corporation and are otherwise without 
knowledge or information sufficient to form a belief as to 
the truth of the averments of the fourth paragraph. — 


5. Plaintiffs-Intervenors admit the averments of te 
fifth paragraph. 


6. Plaintiffs-Intervenors admit the averments of the first 
and second sentences of the sixth paragraph, but are with- 
out knowledge or information sufficient to form a belief 
as to the truth of the averments of the third sentence 
thereof. 


7, 8. Plaintiffs-Intervenors are without knowledge or in- 
formation sufficient to form a belief as to the truth of the 
averments of the seventh and eighth paragraphs of pS 
second counterclaim. 


[Signed by Counsel for Kaufman Intervenors] 





1129 Filed August 14, 1952 


Complaint in Intervention 


The intervenor, Ernest Attenhofer, by leave of Court 
first hand and obtained, files this complaint in intervention 
for himself individually and on behalf of 554 non-enemy 
shareholders of plaintiff, owning 24411 shares of stock, 
domiciled in Switzerland, and other European countries, 
and on behalf of all other non-enemy shareholders who 
may wish to join against the above-named defendants, and 
alleges: 
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1. The principal action and the action set forth in this 
complaint in intervention arise under the Fifth Amend- 
ment to the Constitution of the United States of America 
and the Trading with the Enemy Act of October 6, 1917, 
as amended, (U.S.C. Title 50, Appendix, Sec. 1-38, in- 
elusive). 


2. Intervenor is a resident of 14, Fringelistr. Basle/ 
Switzerland, is the owner of 15 shares of plaintiff’s stock, 
and is not, nor at any of the times herein specified or ma- 

terial hereto has been, an enemy or ally of 
1130 an enemy of the United States of America within 

the meaning of such terms in the said Trading with 
the Enemy Act nor a national of a designated enemy coun- 
try within the meaning of any law, executive or vesting 
order or governmental regulation. 


3. Plaintiff, commonly called “Interhandel’’, is a cor- 
poration organized under the laws of the Confederation of 
Switzerland, has its principal office at Basle, Switzerland, 
and is and always has been a citizen of Switzerland. 


4. On and prior to February 16, 1942, and continuously 
thereafter, plaintiff was and is the owner of 2,050,000 
shares of the Common B stock and 455,624 shares of the 
Common A stock of General Aniline & Film Corporation, 
of a value in excess of One hundred million dollars ($100,- 
000,000) and of certain other property within the United 
States, all as more particularly alleged in the plaintiff’s 
complaint filed herein. On or about February 16, 1942, April 
24, 1942, February 15, 1943, June 24, 1946, June 26, 1946, 
October 14, 1946, and February 16, 1948, defendants’ prede- 
cessors issued certain vesting orders seizing the aforesaid 
property under the provisions of the Trading with the 
Enemy Act. The defendants still retain the aforesaid stock 
and other property without warrant of law. 


a ae 
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5. By reason of Executive Order No. 9788, effective 
October 15, 1946, the predecessors of defendants received 
said stock and other property, including a substantial por- 
tion of the capital stock of the plaintiff paid as dividends 
on the stock of General Aniline & Film Corporation, and 
defendants now hold all of said property, as more par- 
ticularly alleged in the plaintiff’s complaint herein and as 
admitted in the answer of the defendants herein. 


6. Plaintiff duly filed claims with the defendants or 
their predecessors, pursuant to the provisions of the Trad- 
ing with the Enemy Act, for the recovery of all of said 
property on the ground that said seizure was illegal under 
the Act in that the plaintiff was not an enemy, enemy na- 

tional, ally of an enemy, national of an ally of an 
1131 enemy, national of any designated enemy country or 

a national of Germany or Japan, or in any other 
sense an enemy within the meaning of the Trading with 
the Enemy Act, as amended, and, after the denial of said 
claims, filed the principal action pursuant to Section 9 (a) 
of said Act for the return to it of said seized properties on 
the grounds above stated. | 


7. The defendants in said action interposed as a defense 
to the recovery of said properties the claim that the plain- 
tiff was an enemy within the meaning of the Trading with 
the Enemy Act, and this issue in gaid action is now fo 
ing before this Court. 


8. Intervenor Ernest Attenhofer is, and at all times “te 
terial to this complaint and prior to the vesting orders re- 
ferred to in paragraph 4 hereof has been, the owner for 
value of 15 shares of plaintiff’s stock. 


9. Intervenor and those on whose behalf this intervention 
is brought are entitled to recover an interest in the seized 
assets fully described in plaintiff’s complaint and de- 
fendants’ answer herein, proportionate to their sharehold- 





76 


ings in plaintiff in the event that plaintiff is unsuccessful 
in the principal action. 


10. The interests of this intervénor and the other above 
described non-enemy shareholders similarly situated are 
not or may not be adequately represented by either the 
plaintiff or the intervenors Kaufman; and this intervenor 
and other above described non-enemy shareholders simi- 
larly situated will or may be bound by the judgment in the 
principal action. 


11. The persons constituting the class of plaintiff’s non- 
enemy shareholders entitled under the Trading with the 
Enemy Act to participate proportionately in the seized 
assets of the plaintiff, in the event the plaintiff is unsuc- 
cessful, are so numerous as to make it impracticable to 
bring them all before this Court, and the character of the 
right sought to be enforced for said class is several, and 
(a) the object of the action is the adjudication of claims 

which do or may effect specific property involved 
1132 in the action, and/or (b) there is a common question 

of law or fact affecting the several rights and a 
common relief is sought. 


WHEREFORE, in the event that plaintiff is unsuccessful in 
the principal action, intervenor demands judgment: 


1. That intervenor and the others on whose behalf this 
complaint is filed are entitled to the return and immediate 
possession of the seized assets proportionate to their 
shareholdings in plaintiff. 


2. That the defendants, respectively, account for and 
deliver and transfer said proportionate share of the seized 
assets, together with all dividends (including stock of the 
plaintiff corporation) and avails thereof and increment 
thereon, as well as interest upon any moneys at the rate 
of six per centum (6%) per annum from the date of seizure, 
and all right, title and interest therein. 
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3. That intervenor and the others on whose behalf this 
complaint is filed have such other relief as to the Court may 
seem just and proper, together with the costs of this action. 


Hogan & Hartson 
By Epmunp L. Jones 
Howarp Borp 
C. Frank RemrsnyDER ~ 
Attorneys for Intervenor 
Ernest Attenhofer, et al. 
Of Counsel: 
/s/ Dr. Hans PEstarozzi 
Dr. Hans Pestalozzi 
Bahnhofstrasse 31, 
Zurich, Switzerland 


CONFEDERATION OF SWITZERLAND, CaNTON OF BaSELSTATT AND 
Crry oF BasEeL, CoNsuLATE GENERAL OF THE Unrrep 
States oF AMERICA, Ss: | 


I, Ernest Attenhofer, do solemnly swear that I have read 
the foregoing Complaint in Intervention and know the con- 
tents thereof; and that I verily believe the statements 
therein made to be true. | 

/s/ Ernest Attenhofer — 
Ernest ATTENHOFER ! 


Swiss CoNFEDERATION, CANTON AND Crry oF BasEL, Consv- 
LATE OF THE Unirep States or AMERICA, SS: 


Subscribed and sworn to before me this 13th cay} of 
June, 1952. : 
/s/ Rupoutpx W. Herru 
Rupotpx W. Herru 
Vice Consul of the United States 
of America, Basel, Switzerland 
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1136 Filed October 13, 1952 
Answer to Complaint of Ernest Attenhofer, et al., In Intervention 


The defendants, James P. McGranary, Attorney Gen- 
eral of the United States and successor to the Alien Prop- 
erty Custodian, and Georgia Neese Clark, Treasurer of 
the United States, for their answer to the complaint in in- 
tervention herein, allege: 


First DEFENSE 


Specifically answering the allegations contained in the 
numbered paragraphs of the complaint in intervention, de- 
fendants deny each and every allegation contained in the 
paragraphs of the complaint in intervention (and not 
merely the allegations of paragraphs or paragraphs which 
are in their entirety expressly denied below), except those 
paragraphs or allegations as are hereinafter expressly, and 
not by implication, admitted. 

With respect to the specific paragraphs of the complaint 
in intervention, the defendants: 


1. Admit that the principal action and the action set 

forth in the complaint in intervention purport to be 

1137 brought and the jurisdiction of the court is invoked 

under the Fifth Amendment to the Constitution of 

the United States and the Trading with the Enemy Act, 
as amended (U.S.C., Tit. 50, App., Sec. 1, e¢ seq.). 


2. Allege that they are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions contained in paragraph 2. 


3. Admit, on information and belief, that plaintiff is a 
corporation organized under the laws of the Confederation 
of Switzerland, and that it is now commonly sometimes 
called ‘‘Interhandel.’’ 


4, Admit that, inter alia, 455,624 shares of common A 
stock and 2,050,000 shares of common B stock of General 
Aniline & Film Corporation were vested by the Secretary 
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of the Treasury and the Alien Property Custodian under 
the Trading with the Enemy Act and Executive Orders 
and regulations issued thereunder. Said vested shares of 
General Aniline & Film Corporation are more particularly 
described in the following Vesting Orders filed with and 
published in the Federal Register: An unnumbered Vest- 
ing Order executed and issued by the Secretary of the 
Treasury on February 16, 1942 (7 F.R. 1046), Vesting 
Order No. 5 executed and issued by the Alien Property 
Custodian on April 24, 1942 (7 F.R. 3148) and Vesting 
Order No. 907 executed and issued by the Alien Property 
Custodian on February 15, 1943 (8 F.R. 2453). ! 
Admit that the predecessors of defendant James P. Mc- 
Granery executed and issued certain Vesting Orders where- 
by certain debts and other obligations were vested under 
the Trading with the Enemy Act and Executive Orders and 
regulations issued thereunder, and that pursuant to said . 
Vesting Orders the predecessors of defendant James: P. 
Granery were paid the sum of one million, seven hundred 
seventy-five thousand, three hundred thirty-seven dollars 
and fifty-six cents ($1,775,337.56). The debts and 
other obligations so vested are more particularly 
1138 described in the following Vesting Orders filed with 
and published in the Federal Register: Vesting 
Order No. 6718 dated June 24, 1946 (11 F.R. 7643), Sup- 
plemental Vesting Order No. 6767 dated June 26, 1946 
(11 F.R. 7733), Supplemental Vesting Order No. 6768 dated 
June 26, 1946 (11 F.R. 7733), Supplemental Vesting Order 
No. 6769 dated June 26, 1946 (11 F.R. 7734) executed and 
issued by the Alien Property Custodian and Supplemental 
Vesting Order No. 7874 dated October 14, 1946 (11 FR. 
13887) executed and issued by the Alien Property Cus- 
todian and amended by Amendment to Vesting Order No. 
7874 dated February 16, 1948 (13 F.R. 1180) executed and 
issued for the Attorney General, as successor to the Alien 
Property Custodian, by the Miector of the Office of Alien 
Property. 
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Admit that by virtue of executive Order No. 9788, dated 
October 14, 1946 and effective October 15, 1946, filed with 
and published in the Federal Register (11 F.R. 11981, 
error corrected 11 F.R. 12123), the Office of Alien Property 
Custodian was terminated and the Attorney General be- 
came the successor to the Alien Property Custodian. 

Admit that pursuant to Executive Order No. 9788 the 
aforementioned shares of stock of General Aniline & Film 
Corporation were transferred to the predecessor of the 
defendant James P. McGranery and are now in the posses- 
sion of and vested in the defendant James P. McGranery, 
Attorney General of the United States, as successor to the 
Alien Property Custodian. 

Admit that pursuant to Executive Order No. 9788 the 
aforementioned sum of money was transferred or paid to 
the predecessors of defendant James P. McGranery and 
is now vested in defendant James P. McGranery, Attorney 
General of the United States, as successor to the Alien 
Property Custodian, and is on deposit with the defendant 
Georgia Neese Clark, Treasurer of the United States, in 
an account in the United States Treasury in the name of 
James P. McGranery, Attorney General of the United 

States, as successor to the Alien Property Custodian. 
1139 Admit, on information and belief, that 2,050,000 

shares of the common B stock and 455,624 shares 
of the common A stock of the General Aniline & Film 
Corporation may have a value in excess of One Hundred 
Million Dollars ($100,000,000). 

5. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, filed 
with and published in the Federal Register (11 F.R. 11981, 
error corrected 11 F.R. 12123), the Office of Alien Property 
Custodian was terminated and the Attorney General be- 
came the successor to the Alien Property Custodian. 

Admit that pursuant to Executive Order No. 9788 the 
shares of stock of General Aniline & Film Corporation 
described in paragraph 4 hereof were transferred to the 
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predecessor of the defendant James P. McGranery and are 
now in the possession of and vested in the defendant James 
P. McGranery, Attorney General of the United Sines as 
successor to the Alien Property Custodian. 

Admit that pursuant to Executive Order No. 9788 the 
sum of money described in paragraph 4 hereof was trans- 
ferred or paid to the predecessors of the defendant James 
P. McGranery, Attorney General of the United States, as 
successor to the Alien Property Custodian, and is on de- 
posit with the defendant Georgia Neese Clark, Treasurer 
of the United States, in an account in the United States 
Treasury in the name of James P. McGranery, Attorney 
General of the United States, as successor to the Alien 
Property Custodian. 

Admit the prior to the issuance of the unnumbered Vest- 
ing Order dated February 16, 1942, Vesting Order No. 5 
and Vesting Order No. 907 (all more particularly described 
in paragraph 4 hereof), General Aniline & Film Corpora- 
tion had acquired and at the time of vesting held as lawful 
owner 28,600 50%-paid and 56,300 100%-paid bearer shares 

of common stock of the plaintiff corporation. | 
1140 Admit that between December 1, 1944, and October 

18, 1946, General Aniline & Film Corporation paid 
and transferred to the predecessors of defendant James 
P. MeGranery as dividends on the vested shares of Gen- 
eral Aniline & Film Corporation, 28,238 50%-paid and 
55,610 100%-paid bearer shares of the common stock of 
the plaintiff corporation. 

Admit that of the aforementioned shares of plaintiff cor- 
poration, 27,416 50%-paid shares and 53,984 100%-paid 
shares were paid and transferred as dividends on the 
shares of General Aniline & Film Corporation for the ‘re- 
turn of which the plaintiff has brought suit, and 822 50%- 
paid and 1,626 100%-paid shares were paid and transferred 
as dividends on 20,031 shares of common A stock of Gen- 
eral Aniline & Film Corporation which the penaeed does 
not claim. 
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Admit that the defendant James P. McGranery, At- 
torney General of the United States, as successor to the 
Alien Property Custodian, and his predecessors have at 
all times thereafter held the aforementioned shares of the 
plaintiff corporation as lawful owner thereof. 


6. Admit that on or about February 1, 1943, the plain- 
tiff filed with the then Office of Alien Property Custodian 
a document under oath, in the form required by the Alien 
Property Custodian, entitled ‘‘Notice of Claim for Return 
of Property’’ with respect to 455,448 shares of A stock and 
2,050,000 shares of B stock of the General Aniline & Film 
Corporation and all dividends and increment on said 
shares, vested under Vesting Order No. 5. 

Admit that on or about June 2, 1948, the plaintiff filed 
with the predecessor of the defendant James P. McGranery 
documents under oath, in the form required by the prede- 
cessor of the defendant James P. McGranery, entitled 
‘‘Notice of Claim for Return of Property’’ with respect 
to 455,448 shares of A stock and 2,050,000 shares of B 
stock of the General Aniline & Film Corporation and all 

dividends and increment on said shares vested under 
1141 Vesting Order No. 5, with respect to 176 shares of 

A stock of the General Aniline & Film Corporation 
and all dividends and increment on said shares vested 
under Vesting Order No. 907, and with respect to certain 
sums of money alleged to have been vested under Vesting 
Order No. 6718, Supplemental Vesting Order No. 6767, 
Supplemental Vesting Order No. 6768, Supplemental Vest- 
ing Order No. 6769 and Supplemental Vesting Order No. 
7874, as amended. 

Admit that the aforementioned claims filed by the plain- 
tiff were disallowed by an order of the Director of the Office 
of Alien Property dated October 5, 1948. 

Admit that the plaintiff filed its complaint in the prin- 
cipal action on October 21, 1948, and refer to said com- 
plaint for its contents and to the amended answer to said 
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complaint for admissions as to the contents of said com- 
plaint. | 


7. Refer to the amended answer to the plaintff’s com- 
plaint for the defenses interposed and admit that the issues 
raised by said amended answer are now pending before 
this court. | 


8. Allege that they are without knowledge or ieee 
tion sufficient to form a belief as to the truth of the ailee2- 
tions contained in paragraph 8. 


9. Deny each and every allegation contained in pare- 
graph 9. ! 


10. Allege that they are without knowledge or See 
tion sufficient to form a belief as to the truth of the allega- 
tions that the interests of intervenor Ernest Attenhofer 
and the alleged 554 stockholders of plaintiff alleged to be 
similarly situated are not or may not be adequately repre- 
sented by either plaintiff or intervenors Kaufman. 

Assert that the allegations that intervenor Ernest Atten- 
hofer and the alleged 554 stockholders of plaintiff alleged 
to be similarly situated will or may be bound by the judg- 
ment in the principal action are conclusions of law and do 

not require an answer. 
1142 To the extent that paragraph 10 of the complaint 

of intervenor Attenhofer, by referring to the pre- 
amble to the complaint, incorporates and alleges the state- 
ments of said preamble, allege that they are without 
knowledge or information sufficient to form a belief as to 
the truth of the allegations of said preamble with respect 
to the number of stockholders of plaintiff on whose behalf 
intervenor Attenhofer sues, their non-enemy character, the 
number of shares they own, and their domicile. 


11. Admit that the character of the alleged right sought 
to be enforced by the complaint in intervention is several. 

Allege that they are without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
as to the object of the action. 
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Admit that there may be a common question of law or 
fact affecting the claims asserted by the intervenors or 
the defenses thereto asserted by the defendants. 

Admit that the intervenors allege that a common relief is 
sought by the complaint in intervention. 


Sreconp DEFENSE 


The complaint in intervention fails to state a claim 
against defendants upon which relief can be granted. 


Tump DrrensE 


Intervenor Ernest Attenhofer and the alleged 554 stock- 
holders of plaintiff alleged to be similarly situated have 
not filed notices of claim for the property now sued for 
within the time limit prescribed by the Trading with the 
Enemy Act, as amended (U-S.C., Tit. 50, App., See. 1, e¢ 
seq.), particularly Section 33 thereof. 


FourtsH DEFENSE 


Intervenor Ernest Attenhofer and the alleged 554 stock- 
holders of plaintiff alleged to be similarly situated have 
not filed a complaint within the time limit prescribed by 
the Trading with the Enemy Act, as amended (U.S.C., 
Tit. 50 App., Sec. 1, e¢ seg.), particularly Section 33 there- 
of. 


1143 COUNTERCLAIMS 


For counterclaims against intervenors, defendants adopt 
and incorporate herein the First, Second, Third, Fourth 
and Fifth Counterclaims asserted against plaintiff, set out 
in the Amended Answer of defendants to the complaint 
in the principal action, filed herein January 26, 1950, and 
assert said First, Second, Third, Fourth, and Fifth Coun- 
terclaims against intervenor Ernest Attenhofer and 
against the alleged 554 stockholders of plaintiff on whose 
behalf the complaint in intervention is filed. 

WHEREFORE: 
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1. defendants demand judgment dismissing the Com- 
plaint in Intervention herein, together with the costs and 
disbursements in the action; | 


2. defendants adopt and incorporate herein the prayers 
and demands for relief contained in the second, third, 
fourth, fifth and sixth prayers for relief in the Amenided 
Answer of defendants to the complaint in the principal 
action, filed herein January 26, 1950, and demand judg- 
ment for said relief against intervenor Ernest Attenhofer 
and against the alleged 554 stockholders of plaintiff on 
whose behalf the complaint in intervention is filed; 


3. defendants demand such other and further relief as 
is just and proper in the premises. : 
Dated: Washington, D. C. October 13, 1952 


Rowrtanp F.. Kinks 
Assistant Attorney General | 
Director, Office of Alien Rroperty 
Daviy ScHwaRtz 
Special Assistant to the 
Attorney General, 
Swney B. Jacosy; Paut E. McGnaw; 
and AntHony W. Gzoss, : 
Attorneys, 
Office of Alien Property 
Department of Justice 
Attorneys for Defendants. 





Filed November 28, 1952 
Transcript of Hearing Before Judge Pine 
October 13, 1952 


* id * * e \ 
222 [Mr. Jones] : It seems to me that a group of stock- 
holders representing some 25,000 stockholders with 


stock valued at approximately $12 million has the right 
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to select their own counsel and to espouse any theory that 
can properly be espoused in court, whether right or wrong, 
and Mr. Kaufman and his group of stockholders have no 
right to tell us you can’t assert that theory, the only theory 
that you can assert is the theory that we have asserted, 
namely, that of a corporate action because if you don’t 
assert our theory, you are cutting your own throat. Well, 
it is our throat and our razor and if we want to cut it, I 
think it is up to us to do it. 

Tue Court: He says the Supreme Court requires you to 
do that. 

Mr. Jones: Yes, and I disagree with that, if Your Honor 
please. In the first place, I disagree entirely with Mr. 
Fischer’s theory of what the Supreme Court held. 

Now, first, let’s take the amended complaint. The 

amended complaint was in three counts, the first 
223 count is based on a derivative stockholder’s action 
that it is a corporate claim and that the corporation 
has refused to assert it and therefore the stockholder has 
the right to assert it. There isn’t any question about that. 

The second count deals with—they adopt certain of the 
allegations of the first count and then deal with a suggested 
settlement which they say would be disadvantageous to 
them if the parties were allowed to go through with that 
settlement. 

And then they have a third count in which they say: 
Intervenors assert the claim contained in this third count 
on behalf of themselves and other non-enemy shareholders 
of plaintiff similarly situated. 

Let me read that again: Intervenors assert the claim con- 
tained in this third count on behalf of themselves and other 
non-enemy shareholders of plaintiff similarly situated 
without regard tc whether it may be categorized as a 
representative derivative or otherwise. 

That is the third count, and what the Supreme Court 
did, they permitted that amended petition in intervention 
to be filed. 





87 


Now, the opinion in this case, the opinion of Mr. J ustice 
Black, starts out by saying: 


‘‘Interhandel sued in the District Court to recover 
the assets. The Custodian answered alleging 

224 that the Swiss corporation was dominated and 
controlled by officers, agent, and stockholders 

who were engaged in a conspiracy with German na- 
tionals and with the German Government to operate 
the company’s business in their interests while’ we 
were at war with Germany. Petitioners, United States 
citizens who own stock in Interhandel, filed a motion 
to intervene. They admitted the Custodian’s charge 
that Interhandel was dominated by officers and stock- 
holders who had been engaged in such a conspiracy.’’ 


We submit, and Mr. Fischer frankly states that there is 
this grave hostility between the group of stockholders I 
represent and the group that he represents, and under 
those circumstances, it seems to me that that aie is 
enough to permit our intervention on our own behalf. | 

The Court: He has retreated from that position, though, 
this morning. 

Mr. Jonss: I didn’t so understand. 

The Court: Yes, he said he was perfectly satisfied to 
have you come in with your own counsel. 

Mr. Jonss: Oh, yes, I understand, provided we will assert 
a corporate claim. 

The Courr: Yes. So I don’t think that point is in the 

ease any further. 
225 Mr. Jones: The Supreme Court opinion is eet 
with various statements, if Your Honor please, 
which to me indicate that this is an individual right that 
the stockholders may assert. If I may, I will just aoe a 
few of the statements from the opinion. 


‘‘But such a governmental seizure requires ‘oat 
eration of the plight of innocent stockholders.” 
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‘‘Our holding is that when the Government seizes as- 
sets of a corporation organized under the laws of a 
neutral country, the rights of innocent stockholders 
to an interest in the assets proportionate to their 
stockholdings must be fully protected. This holding 
is not based on any technical concept of derivative 
rights appropriate to the law of corporations. It is 
based on the Act which enables one not an enemy as 
defined in Section 2 to recover any interest, right or 
title which he has in the property vested.”’ 


It enables one, not the corporation, it enables an individual, 
one who is not an enemy, to recover any right, title or inter- 
est which he has in the vested property. 


‘<The innocent stockholder may not have title to 
corporate assets, but he does have an interest which 
Congress has indicated should not be confiscated 
merely because some others who have like interests are 
enemies.” 

226 And then the language which Your Honor read 
seems to me is perfectly clear: 

“But we think the questions involved in disputes 
like this can be more appropriately resolved in the 
corporate actions authorized by Section 9(a) than by 
resort to a multiplicity of separate actions. In such 
suits the nonenemy stockholder in his own right may 
assert his nonenemy character in order to protect his 
own interest from the enemy taint caused by other 
stockholders.”’ 


And in that one sentence and in at least three places, they 
refer to his interest, his right, his own interest, and then 
again: 

“In view of our holding that Congress has recog- 
nized that non enemy stockholders of non enemy 
foreign corporations have a severable interest”—as 
distinguished from any corporate interest—‘‘in cor- 
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porate assets seized by the Custodian, it follows that 
the allegations of these petitioners entitle them to in- 
tervene.”’ 3 


Now, it seems to me, if Your Honor please, that this 
opinion of the Supreme Court is, as it characterized it it- 
self in the opinion handed down the same day in the Fritz 
von Opel case, they said there, in view of the novel hold- 

ing made today in Kaufman, we are going to reopen 

227 ~=for Fritz von Opel and allow him 30 days to assert 
his individual claim. 

Now, where they are talking about a corporate claim, 
the Supreme Court holds exclusively, as Mr. Fischer would 
have you believe, that the only claim that could be asserted 
was a corporate claim. Now, there was a dissent in the 
Kaufman case by three Judges. It seems to me that in the 
discussions on this case, they must have known what the 
Court was deciding and in the dissenting opinion we find 
this language: 

“The Court finds justification’’—speaking of ithe 
majority opinion—‘‘The Court finds justification ‘for 
allowing a stockholder to sue in the language of Sec- 
tion 9; the Court says the holding ‘is based on the Act 
which enables one not an enemy as defined in Section 
2 to recover any interest, right or title which he has i in 
the property vested.’ ”’ 

Then they go on to say that there is no authority cited for 
that proposition but it is the ruling of the Court. 

Now, there is some mention made in the opinion, which 
Mr. Fischer has alluded to, that these matters can be better 
handled in the corporate suit. Well, now, the reason for 
that, I take it, if Your Honor please, is this: Under the 
Trading With The Enemy Act, a stockholder could sue 
here in the District of Columbia or could sue in any district 

in which he happened to reside. It certainly would 

228 not be good judicial administration to have as many 
suits as we have District Courts, where they could 
go into any District Court in California or Washington or 
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Arizona and we could have literally hundreds of suits in- 
volving this question and the rights of the stockholders 
all over the United States, with probably as many de- 
cisions almost, or as many shadings of decisions as there 
are courts. But the Supreme Court said here we have the 
corporation having filed an action, the appropriate way to 
have this matter determined in that one action is by the 
intervention of the stockholder who has a severable right 
to assert his own individual right and show that he is non- 
enemy or nonenemy-tainted, and it seems to me that that 
is a perfectly logical conclusion to reach. 

Tue Court: Let me ask you, Mr. Jones, if you don’t 
mind, why is it that you are unwilling to proceed along 
with them and go through the medium of recovery by the 
corporation on your behalf and then distribution through 
it? I asked the same question of your opponents and the 
answer I got from them was that they were afraid that the 
statute of limitations and the Anti-Assignment Act would 
preclude recovery by some or many and that it would be 
easier or simpler to present the claims through the cor- 
poration than individually. I couldn’t quite see that, but I 
wonder why do you object to circumlocution, why do you 
want to go direct? 

Mr. Jones: We want to go that way for this rea- 

229 son: As Mr. Fischer has stated, there is certain fric- 
tion between certain of the management group and 

the Kaufman group. I was employed, frankly, to bring 
an action on behalf of this group. What the management 
did, as I understand it, was this: When the Supreme Court 
opinion came down, recognizing the individual right of 
the stockholder proportionate to his interest in the seized 
property, they said, well, if there is that right, we never 
knew of it before; if there is that right, then it is our duty, 
as a corporation, to protect the stockholders to see that 
that right is properly asserted. So there was organized, 
and Mr. Fischer said the corporation organized at its own 
expense, a group to represent those stockholders to make 
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sure that their rights were protected and Dr. Pestalozzi 
was employed to represent them and he, in turn, employed 
us to represent them here in this country and in this suit. 
Now, it may be that we would go along in some respects 
anyway. I have been thinking, as we sat here this morning, 
I want to give this more consideration; it might be, well, 
that we might amend our intervening petition to assert in 
a separate count the corporate claim. There are many 
things that could happen, but we have got to, if Your Honor 
please, at some time in some way establish the cleanness, 
if I might say, of the stockholders, the absence of enemy 
taint or being an enemy. : 

* * * * * : 
232 There are many questions as to what is an in- 
nocent, clean stockholder—does he have to trace 


back his chain of title before the declaration of war, before 


the seizure, or some other appropriate date? Can he come 
in and say: I bought it only a few months ago on the stock 
exchange and I am a perfectly innocent person irrespective 
of where the stock came from? There are just countless 
numbers of problems of that kind involved in this case, 

THE Court: I still am in the dark as to why there should 
be this disagreement between you now that Mr. Kaufman 
has removed the antagonistic position that formerly was 
in the case. Now he says it is perfectly all right for the 
Attenhofer group to come in through their own counsel 
and without any reference whatever to them, so long: as 
they follow the rule that we have made in the Supreme 
Court. I can’t now see the reason for any conflict. 

Mr. Jonss: The conflict, if Your Honor pleases, is this: 
We do not think that it is clear that the Supreme Court 
has said that you must proceed on the theory of a corporate 
recovery. Suppose he is wrong and suppose we get in here 
and the Court says, oh, no, we didn’t mean that, we said 
your rights were severable, you had the right to assert your 
individual right and you haven’t done it. 
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Tue Court: Now, that is the position you are tak- 

233 += ing today; of course, it wasn’t required to be taken 

before, because before there was antagonism be- 
tween the two. 

Mr. Jones: That is right, but we have taken this position 
right along. 

Mr. Witson: That is the original position. 

Mr. Jones: Yes, we have taken the position right along, 
we took it before the Master. 

Tue Court: Then I have forgotten it. 

Mr. Jones: Yes, sir. 

Tue Court: Do you think that there would be any sim- 
plification by proceeding your way rather than the other 
way? 

Mr. Jones: No, if Your Honor please, I don’t think it 
would simplify it at all; it seems to me they are both con- 
fused. This is a very complicated matter with all these 
stockholders and as the Supreme Court said in its opinion, 
it is a novel theory, something that I don’t think lawyers 
ever recognized existed in corporate law until that deci- 
sion, it is novel, and the Supreme Court is going to find 
some way ultimately, I think, when they give that right 
not to take it away from the stockholders. 

Now, it is true on this question of limitations that under 
the statute you had a certain time, each person had a right 
to file a claim, nobody recognized that they had any such 
claim. Mr. Fischer’s group, the Schoop Reiff group, 

they haven’t filed any claims. Have they filed any 
234 claim with the Alien Property Custodian? 
Mr. Scuwartz: They have not. 

Mr. Jones: Mr. Kaufman did file an individual claim, 
but as to that the Government has pleaded the statute of 
limitations and the anti-assignment statute. 

The Court: Unless you are very sure of your position, 
don’t you think it would be the part of wisdom to follow 
both routes? 

Mr. Jones: It might be very well, as I said to Your 
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Honor, this morning as I sat here and listened to Mr. 
Fischer, it might be the part of wisdom that we ought to 
amend our intervention petition and assert a separate 
count, both our own theory and the Fischer theory, so that 
we will have the benefit, however good it is, of both theories. 





1147 Filed November 5, 1952 
Reply of Attenhofer Intervenors to Counterclaim 
* * * & me 


Reply to Second Counterclaim 
1148 


First DEFENSE 


The second counterclaim fails to state a claim upon which 
relief can be granted. 


Sreconp DEFENSE 


The Court lacks jurisdiction to entertain the second 
counterclaim. | 
Tump DrrensE | 


The defendant, James P. McGranery, is not a proper 
party to prosecute the second counterclaim. | 


Fourts Drrense 


1. These Intervenors are not required to reply to the 
first paragraph of the second counterclaim. 


2. These Intervenors admit the averments of the second 
paragraph. ! 


3. These Intervenors admit that General Aniline and 
Film Corporation was, at the time of vesting the assets 
here in issue, the lawful owner of a substantial number of 
shares of the common stock of the plaintiff corporation, 
but are without knowledge or information sufficient to form 
a belief as to the truth of the other averments of the third 
paragraph. 
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4, These Intervenors admit that certain shares of stock 
of plaintiff corporation, owned by General Aniline and 
Film Corporation, were declared as dividends upon the 
stock of General Aniline and Film Corporation in issue 
here, but deny that the defendant McGranery or any of his 
predecessors as Alien Property Custodian is now or ever 
was the lawful owner of such shares of stock of plaintiff 
corporation and are otherwise without knowledge or in- 
formation sufficient to form a belief as to the truth of the 

averments of the fourth paragraph. 
1149 5. These Intervenors admit the averments of the 
fifth paragraph. 

6. These Intervenors admit the averments of the first 
and second sentences of the sixth paragraph, but are with- 
out knowledge or information sufficient to form a belief as 
to the remaining allegations of said sixth paragraph. 

7, 8. These Intervenors are without knowledge or in- 
formation sufficient to form a belief as to the truth of the 
averments of the seventh and eighth paragraphs of the 
second counterclaim. 


[Signed by Counsel for Attenhofer Intervenors] 


1175 Filed January 26, 1953 
Opinion on Klingler Petition to File Claim by Affidavit 


Annemarie Klingler, alleging she is the nonenemy owner 
of 20 shares of plaintiff’s stock, has filed a petition for 
leave to file her claim herein by means of an affidavit as 
distinguished from a complaint in intervention. The 
Government and the intervenors Kaufman and Attenhofer 
oppose such action on the ground it does not comply with 
the Rules of Civil Procedure which they say require a 
complaint. Kaufman likewise maintains his position here- 
tofore taken that an individual petition is not in accordance 
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with his view of the nature of the Supreme Court’s decision 
in the Kaufman case. 


It appears to the Master that there is no warrant of ie 
for the assertion of a claim by affidavit. Rule 2 FRCP 
provides that there shall be one form of action to be 
known as ‘‘civil action’? which Rule 3 provides is com- 
menced by filing a complaint with the Court. In lieu of 
an initial complaint Rule 24(a) permits an intervention 
in an action already filed but Rule 24(c) stipulates the 
method, i.e., by motion which ‘‘shall be accompanied: by 
a pleading setting forth the claim or defense for 

which intervention is sought.’’ An affidavit is not 
1176 a ‘‘pleading.’’ This was specifically held in Tucker 

v. U. S., 151 U.S. 164, 168, and the entire case turned 
on the point. (See also 32 Words and Phrases, Perm. Ed. 
‘‘Pleading”’? p. 646-647; Pocket Part 1952, p. 165-166; 
Dunleer Co. v. Minter Homes Co., 33 F. Supp. 242, 243; 
Brown v. Peters, 94 S.W. 2nd 129, 131). Rule 7(a) FRCP 
enumerates the various pleadings; ‘‘there shall be a com- 
plaint and an answer’’ etc., and then states ‘‘no other 
pleading shall be allowed.’’ There is no reason why the 
term ‘‘pleading’’ as used in Rule 24(c) covering inter- 
vention should have any other meaning than as limited 
in Rule 7(a). The term ‘‘pleading’’ excludes motions 
(Johnson & Gould v. Schlitz Brewing Co., 28 F. Supp. 650, 
651) and such things as answers to interrogatories 
(Dunleer Co. v. Minter Co., 33 F. Supp. 242, 243) or a 
‘‘representation of interest’’ (Walker v. Reynolds Metals 
Co., 87 F. Supp. 283). 


Apparently the requirement of Rule 24(c) relative t6 an 
accompanying pleading is strictly construed (K entucky 
Home Ins. Co. v. Duling, 190 F. (2) 797, 803; Paasche v. 
Atlas Powder Co., 31 F. Supp. 31, 32; Walker v. Reynolds 
Metals Co., 87 F. Supp. 283; Mullins v. DeSoto Securities 
Co., 2 FRD 502, 505). Merely adding the names of 
members of a class is not sufficient (Kentucky Home Ins. 
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Co. v. Duling, 190 F. (2) 797, 803); they must file a plead- 
ing stating a cause of action. (Paasche v. Atlas Power Co., 
31 F. Supp. 31, 32; Mullins v. DeSoto Securities Co., 2 
FRD 502, 505; Babcock v. Town of Erlanger, 34 F. Supp. 
293, 295; Miami County Bank v. Bancroft, 121 F. (2) 921, 
925-926). While it has been said that no particular 
formality is required in filing claims it will usually be 
found that such cases involve property already reduced 
to possession and in the hands of the court’s receiver’ 

(First Trust Co. v. Atlas Co., 29 F. Supp. 
1177 32, 33) which is not the case here (Master’s Op. 

July 23, 1952). Even in such a case the Court 
proceeded by a pleading in intervention (Dickinson v. 
Rinke, 11 FR Serv. 24 C 31 Case 1 p. 489, 490, 500-502), 
which is the practice in Fair Labor Standards cases 
(Adams v. Bell Aircraft Co., 10 FR Serv. 23 A 51, Case 1 
p. 403-404; Fowkes v. Dravo Corp., 62 F. Supp. 361, 362). 
These cases are similar to the present in that they involve 
individual rights as to which ‘‘different types of proof 
must be made.’’ A case very similar to the present in this 
respect is Dickinson v. Rinke, 11 FR Serv. 24 C 31, Case 1 
p. 489, 500-502, wherein the Court outlines the precise 
procedure to be followed, namely by a complaint in inter- 
vention which in that case adopted prior allegations. 
Intervenors in Toebelman v. Missouri-Kansas Pipe Line 
Co., 7 FR Serv. 23 C 1, Case 3, p. 453, 455 and in Innis, 
Speiden & Co. v. Food Machinery Co., 2 FRD 261, 262 
were also allowed to adopt allegations of the main com- 
plaint. No burdensome problem of pleading would arise 
in the present case; the outline for such a pleading is set 
forth in Clark v. Uebersee Finanz-Korporation, 332 U.S. 
480, 482, and the Government has conceded that new inter- 
venors may join in either of the interventions already 





1In Backus v. Finkelstein, 23 F. (2) 357, 366, the Court ordered funds 
recovered paid over to a trustee after which the distributees would file their 
claims, The case was decided in 1927 prior to the FRCP and followed pre- 
vailing practice in receivership cases modeled on bankruptcy practice. 
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filed (Tr. Jan. 5, 1953, p. 14; as to form of complaint see 
p. 34-35); adding of course ‘the particular facts peculiar 
to the claimant. 


The necessity of following the rules and the Soom of 
attempting any short-cut is the more striking in the present 
ease as the claim is in effect a suit against the United 
States. As the Government points out (Tr. Jan. 5, 1953, 
p. 36-37) such a suit must strictly comply with every 
element of the statute, here Sec. 9a of the Trading With 
the Enemy Act (50 USCA Sec. 9a), which authorizes a 
suit in equity. This is now a civil action (Rule 2 FRCP) 

which through the medium of Rule 24(c) FRCP may 
1178 by intervention be made a part of a suit already 

brought. This seems a far cry from proceeding by 
affidavit. Also, the Government might be able to show 
substantial prejudice by departure from the rules. Thus 
no rule covers filing a counterclaim against an affidavit 
(See Rule 13) or resorting to third party practice 
(Rule 14), or pre-trying on affidavit (Rule 16). Also, could 
an affidavit support a judgment; how would it be framed? 
(Rule 54) | 


The last and most positive objection to following ‘the 
affidavit method is the difficulty and confusion it would 
introduce into the matter of an appeal. As the intervenors 
will assert individual rights there will be individual rights 
of appeal, by the intervenor if he loses, by the Government 
if he wins. However, the right to appeal is limited to a 
party of record (13 Cyc. Fed. Proc. 3rd Ed. p. 297) which 
means rightfully of record in the way the rules provide, 
here by intervention under Rule 24(c). In Hiérshorn v. 
Mine Safety Appliance Co., 186 F. (2) 1023, the Court 
dismissed an appeal on the precise ground that the 
appellants had failed to obey Rule 24(c) as to intervention 
by failing to file a complaint. The absence of a party of 
record led our Court of Appeals in Wolpe v. Poretsky, 144 
F. (2) 505, 508, to permit the litigant to intervene after 
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judgment in order to allow him a right of appeal. Similar 
leniency was shown in entertaining the appeal of a non- 
party in West v. RKO Co., 70 F. (2) 621, 623. However, 
there is no assurance that in the present case the Court 
would extend such relief. In Mullins v. DeSoto Securities 
Co., 6 FR Serv. 24 a 2 Case 3 the Court denied it. Good 
sense thus suggests the matter should be put beyond any 
question of doubt and as early in the proceedings as 
possible. 


1179 I conclude therefore that in fairness to all, in- 

cluding the claimants, the only safe course is for 
them to file complaints in intervention. An entire group 
may join in one such complaint which may refer to the 
allegations of one of the interventions now on file and 
merely supplement them by such additional statements 
covering the particular applicant as may be needed. Such 
additional complaints in intervention need not under 
Rule 5(a) FRCP be served on all other such claimants 
but only upon the Government and such other parties, if 
any, as may under the rule be ‘‘affected thereby.”’ 


Wo. J. Hucues, Jr. 
Special Master 
January 22, 1953 





1185 Filed February 4, 1953 
Opinion on Objections to Defendants’ Interrogatories 
Kaufman’s Claim That His Adherents Are Not Parties: 


The Government has propounded interrogatories to each 
of the intervenors ‘‘on whose behalf’? Kaufman and 
Attenhoefer have filed their complaints in intervention. 





1 This is the wording adopted by the Government in the first paragraph of 
each set of interrogatories. Kaufman, of course, asserts he sues derivatively 
for the corporation and not for any given set of individuals (Tr. Jan. 26, pp. 
5-15, 20-25). 
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In general, these interrogatories are designed to obtain 
the name, address and nationality of each individual 
stockholder, the circumstances of the acquisition of the 
stock and its pedigree, with particular reference to 
possible enemy taint. Both Kaufman and Attenhoefer 
feel the interrogatories are too broad, but Kaufman makes 
the additional contention that under Rule 33 FRCP the 
interrogatories can only be addressed to parties. Kaufman 
asserts that his intervention is a corporate derivative 
claim and that the stockholders who would be bene- 
1186 fited by his intervention (Tr. Jan. 7/53, p. 36, 46) 
are not before the court as parties. Hence, Kaufman 
claims the interrogatories should be limited to informa- 
tion, not privileged, available to Kaufman alone.t (Kauf- 
man, Obj. to Defs. Interrogs., par. 14; Tr. Jan. 7/53, 
pp. 35-43, 46-53). Attenhoefer admits he acts for the 
direct benefit of his group but thinks the interrogatories 
are premature (Tr. Jan. 26/53, pp. 42, 64). He states that 
if Kaufman’s adherents are not now parties, neither are 
Attenhoefer’s (Tr. Jan. 26/53, p. 39). However, he has 
no objection to the persons in his group being made parties 
at this time provided those in the Kaufman group are 
likewise so required (Tr. Jan. 26/53, p. 66). It is necessary 
at the outset to examine the validity of Kaufman’s 
position that the stockholders who support his type of 
intervention (Tr. Jan. 26/53, pp. 23, 46)? are not at present 
parties to the action and hence are immune to question- 
ing by the Government’s interrogatories. If they are not 
now parties, the further question arises as to whether 
they may be made parties, even, if necessary, tavoleniary, 
parties plaintiff. 





1 For convenience, Kaufman is referred to in the singular; his wife, Aenni 
C. Kaufman, has recently died, and no substitution has been made. 


2 Kaufman, altho he sues for ‘‘all other similarly situated’’, says he /asks 
no relief for any individual stockholder (Tr. Jan. 26/53, p. 20) and disclaims 
representing any individual (Tr. Jan. 26/53, p. 22). He says all stockholders 
would benefit from his intervention (Tr, Jan/26/53, p. 27). 
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Kaufman’s Amended Complaint states he files it on 
‘behalf of himself and all stockholders of plaintiff similarly 
situated (See Amended Complaint; also Tr. Jan. 26/53, 
p. 20). There is a certain anomaly, therefore, in conclud- 

ing such persons are not parties, bearing in mind 
1187 the courts have recognized the possibility of one 

being a party and still not filing a pleading or 
actively participating in a trial (6 Cyc. Fed. Proc. (3rd 
Ed.), p. 382; McKay v. Rogers, 82 F. (2) 795, 798). 
However, the general rules of practice ordinarily require 
that parties must be named. ‘‘Parties to an action, in the 
eye of the law, are those only who are named as such in 
the record, and are properly served with process or enter 
their appearance’’ (6 Cyc. Fed. Proc. (3rd Ed.), p. 384; 
ef. p. 382). Adopting the test of whether persons other 
than Kaufman would be bound by the oztcome of Kauf- 
man’s claim, it seems clear they wouid not be so bound, 
bearing in mind the individual nature of the right as held 
by the Supreme Court. (Kaufman v. Societe, ete., 96 L. 
Hid. 522; see also Opinion of Master, July 23, 1952). In 
the present type of intervention, unnamed claimants are 
not, therefore, bound by the allegation that the intervenor 
acts for himself and all others similarly situated; such 
claimants are not foreclosed unless they individually 
appear (Albrecht v. Bawman, 130 F. (2) 452, 454-455; 
cf. Penn. Co. v. Deckert, 123 F. (2) 979, 984). As the 
Supreme Court said, ‘‘in such suits the nonenemy stock- 
holder in his own right may assert his nonenemy 
character in order to protect his own interest’’ (Kaufman 





1 Kaufman appears to think otherwise (Tr. Jan. 26/53, pp. 47-48, 52-A, 60) 
but his reasons are not persuasive in view of the Supreme Court’s emphasis 
on the individual nature of the right (See Tr. Jan. 26/53, pp. 35-38). Kauf- 
man’s insistence that his suit is derivative and that he will show nonenemy 
taint by way of ‘‘proof’’ instead of via parties (Tr. Jan. 26/53, pp. 13-15, 
30) would hardly, after the proof was in and if he lost, lead a court to bar 
out his one-time adherents. The exact nature of the right, as declared by 
the Supreme Court, is too doubtful (cf. Pentland v. Dravo Corp., 152 F. 
(2) 851). 
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v. Societe, 343 U.S. 156, 161). Likewise by the test 
1188 of appealable interest, it seems clear that unnamed 

claimants would have no right of appeal, such right 
being limited to named parties (U. S. v. Sezgel, 83 App. 
D. C. 88, 90; 168 F. (2) 143, 144-145; West v. RKO Co., 
70 F. (2) 621, 623-624; Rule 73(a) FRCP; cf. Cohen v. 
Young, 127 F. (2) 721). Intervenors, in general, have 
rights of appeal only after they become parties. (13 Cyc. 
Fed. Proc. (3rd Ed.), p. 306). It follows that Kaufman’s 
adherents are not now parties to the present suit and are 
therefore outside the scope of Rule 33 FRCP permitting 
interrogatories to parties. The same conclusion must be 
reached as to the individual Attenhoefer claimants. 


Should Kaufman’s Adherents and the Attenhoefer Grow 
Be Made Parties? 


The fact that Kaufman’s adherents and the aie asta 
claimants are not now parties does not conclude the 
matter. The record before the Master has shown the 
desirability of mnonenemy stockholders advising the 
Government of the general nature of their claims at this 
time rather than later; only in this way will an avalanche 
of fact questions be avoided at the end of the case, in the 
event Chemie loses. Also, as the Government points out, 
individual disclosures may have an evidentiary bearing 
on the main case itself (Tr. Jan. 7/53, p. 13). If so, the 
Government ought to be allowed to obtain such informa- 
tion directly, from the stockholder, instead of through the 
spokesman of a group. It does not seem reasonable that 
the Government’s avenues of inquiry should be limited to 
what Kaufman knows, or Attenhoefer. Nor should the 
information be limited to such information as Kaufman, 

let us say, is able to give in the form of an affidavit 
1189 signed by Kaufman alone. The same is true as to 
Attenhoefer. The protection of an individual oath 
supporting each claimant’s position would in the latter 
event be lost to the Government. Also, so far as Kaufman 
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is concerned, he by no means admits any duty to answer 
with particularity for all; he limits his obligation to 
respond to what he himself knows of his own knowledge 
(Tr. Jan. 7/53, p. 3843; ef. Kaufman Objections to 
Interrogs., par. 4). Attenhoefer no doubt takes the same 
position. It thus appears that the Government might not 
receive the same quantum or grade of information via 
Kaufman or Attenhoefer as it would if the individual 
stockholders were compelled to respond. 


Likewise, the Supreme Court opinion in Kaufman v. 
Societe, supra, has a bearing on the present problem. It 
is difficult to read that opinion without feeling that the 
Court contemplated the individual stockholders would 
sooner or later become parties-intervenors. The Court 
disclaims any holding based on technical concepts of 
derivative stockholders’ rights and stresses throughout 
the overriding intention of Congress to protect innocent 
individual stockholders... The Court states their rights 
may be asserted in the corporate actions authorized by 
See. 9(a) of the Act rather than by a multiplicity of 
separate actions and continues: 


‘In such suits the non-enemy stockholder in his own 
right may assert his non-enemy character .. .”’ 
(Italics added) 


1190 This holding followed by the statement that 

‘Courts trying such corporate actions have adequate 
equitable power and procedural flexibility to protect all 
interests . . .’’ incline the Master to the belief that as 
absence of individual enemy taint is the essence of the 
stockholders’ case it is not beyond the powers of the courts 
to require non-enemy stockholders who would be benefited 
by the two interventions to enter their appearance as 
parties. There is no problem of legal theory in the case 
of Attenhoefer’s group; he admits he acts for their direct 





1 See the Government’s summation of the individual nature of the Supreme 
Court’s concept at Tr. Jan. 26/53, pp. 35-38. 
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individual benefit. But even in the case of Kaufman, 
such appearance would in no way violate the concept of 
a derivative class action; it is well known that in such 
suits individual beneficiaries of the decision eventually 
come in to show the extent of their claims.’ In the present 
case each claim, even if asserted as Kaufman wishes by 
way of evidence without making the nonenemy stock- 
holders parties, must in the end produce a decision on 
the nonenemy status of each individual stockholder. This 
points to the stockholder being required to become a party 
not only for convenience in asserting and ruling upon his 
claim but to preserve his rights of appeal. Likewise, the 
claimant’s appearance as a party would insure him 
opportunity to be heard in the event of settlement or 
compromise proposals.” (3 Moore’s Fed. Prac. 2nd Ed., 
pp. 3551-3560). : 


1191 From the viewpoint of the Government the inter- 

vention of nonenemy stockholders as parties seems 
not only desirable for reasons already given but almost 
essential. Unless, for example, the Kaufman adherents 
appear as parties they would not be bound by a judgment 
for or against Kaufman. (3 Moore’s Fed. Prac. 2nd Kd., 
pp. 3465-3467; Kaufman v. Societe, 343 U.S. 156; York v. 
Guaranty Trust Co., 143 F. (2) 503, 528-529, rev.’d. on 
other grounds 326 U.S. 99; Oppenheimer v. Young Co., 
144 F. (2) 387, 390; cf. Hansberry v. Lee, 3111 U.S. 32, 
41-46). Hence a decision as to Kaufman’s derivative suit 


1Cf. Alabama Service Station Assn. v. Shell Co., 28 F. Supp. 386, 390; 
3 Moore’s Fed. Prac. p. 3474; Oppenheimer v. Young Co., 144 F. (2) 387, 390. 
The present is not a case similar to Tolliver v. Cudahy Packing Co., 39 F. Supp. 
337, wherein the decision of a single paramount question was decisive as: to 
every one. The essence of the present case under the Supreme Court’s déci- 
sion is that each nonenemy stockholder stands or falls according to the eir- 
cumstances of his own particular case. 


2 Kaufman suggests that if he makes his proof and obtains a ee 
judgment, the proceeds may be distributed by a plan to be submitted to the 
court for approval. (Tr. Jan. 26/53, pp. 16-19, 29) This might posto: ‘be 
feasible but certainly it is not the only method. 
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would amount to a mere partial or piece-meal disposition 
of the case. The present adherents to Kaufman’s theory, 
unnamed of record, might turn right around and file 
individual complaints, pointing to the Supreme Court 
opinion as the precise authority for their action. As to 
Attenhoefer’s group, they too are not of record and could 
come in singly from day to day after decision in the main 
ease, or even by filing separate suits." This would be 
contrary to the spirit of the Federal Rules of Cwil Pro- 
cedure which contemplate wherever possible a complete 
disposition of the controversy in one proceeding. (Rules 
1, 14, 18, 19, 20, 23, 24 FRCP, 3 Cyc. Fed. Prac. 3rd Ed., 
p. 226; cf. Shields v. Barrow, 17 How. 130, 136). As the 
Court said in Brotherhood of Locomotive Engineers v. 
CM. & St. P.R.R. Co., 34 F. Supp. 594, 596: 


‘‘The new rules should have a liberal construction, 
and one of the objects sought by these rules was to 
avoid a multiplicity of suits. All related controversies 
should, as far as possible, be settled in one action.”’ 


1192 Rule 21 FRCP provides: 


‘‘Parties may be dropped or added by order of the 
Court on motion of any party or of its own initiative 
at any stage of the action and on such terms as are 
just.”’ 


In 3 Moore’s Fed. Prac., 2nd Ed., p. 2906, it is stated: 


‘*The Rule, permissive in character, also gives the 
Court discretion to allow necessary (conditionally 
necessary) parties or proper parties to be added at 
any stage, on such terms as are just.’’ 


“‘Necessary parties’’ is here used in the technical sense 
of Shields v. Barrow, 17 How. 130, 136, ie. necessary to 


1 Subject, of course, to possible Governmental objection on the ground of 
the Statute of Limitations, laches, etc. 
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a complete disposition of the case. (Cf. 3 Moore’s Fed. 
Prac., 2nd Ed., p. 2150). 

While the rule and its predecessors have been chiefly 
utilized in solving problems of jurisdiction and venue it 
has not been limited to such cases. In Adams v. Bell Air- 
craft Corp., 10 F.R. Serv. 23a 51 Case 1, the Court cited 
it as authority for adding, on motion long after suit was 
filed, 171 additional parties plaintiff in a class suit brought 
for ‘‘all others similarly situated.’’ To the same effect 
is Culver v. Bell € Loffland, 146 F. (2) 29, 31, Pentland v. 
Dravo Corp., 152 F. (2) 851 and Tennessee Coal & Iron 
Co. v. Muscoda Local, 5 F.R.D. 174, 176-177.2 In Fowkes 
v. Dravo Corp., 62 F. Supp. 361, 362, the defendant moved 
to compel those ‘‘similarly situated’’ to appear as parties 

plaintiff. As here no common questions of law or 
1193 fact existed as between these claimants but each 

stood in his individual fact pattern. The Court 
ordered them to appear as parties or have their claims 
barred. | 


Possible Involuntary Joinder Under Rule 19(a) FRCP: 
Rule 19(a) FRCP provides: ! 


‘‘Necessary Joinder. Subject to the provisions of 
Rule 23 and of subdivision (b) of this rule, persons 
having a joint interest shall be made parties and be 
joined on the same side as plaintiffs or defendants. 
When a person who should join as a plaintiff refuses 
to do so, he may be made a defendant or, in proper 
cases, an involuntary plaintiff.’’ 


It may be conceded that nonenemy stockholders ee no 
‘‘joint interest’’ nor is it entirely accurate to say even as 





1 Kaufman has criticized many of these cases as being ‘‘spurious’’ class 
suits (Tr. Jan. 26/53, pp. 48-50, 56-57). However, it is by no means certain 
that Kaufman’s intervention is a ‘‘true’’ class action, bearing in mind the 
Supreme Court opinion. See the difficulties exemplified in Pentland v. Dravo 


Corp., supra. 
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to Kaufman’s adherents that they definitely refuse to join 
as parties plaintiff. Their intention is apparently to 
stand on the side-lines for the present, ‘‘waiting for the 
smoke to settle,’’ as their counsel stated. (Tr. Jan. 7/53, 
p. 40). This is in accord with what appears to be the 
European reluctance to enter litigation by name if it can 
be avoided. Unfortunately, however, the compelling 
reasons already cited prevent deference to this viewpoint 
or the Attenhoefer group’s apparent diffidence.t If 
necessary to a complete disposition of the case, the non- 
enemy stockholders, if their names can be ascertained, 
can be made involuntary parties plaintiff as the rule allows. 
While Rule 19(a) is based upon Independent Wireless 
Telegraph Co. v. Radio Corporation, 269 U.S. 450, which 
held a licensee had a substantive right to have the 
1194 patent owner join as an involuntary party plaintiff 
in an infringement suit, there is nothing in the rule 
limiting it to this type of case. Indeed it has been applied 
to eases of mere refusal or reluctance similar to the 
present (Slauson v. Standard Ou Co., 29 F. Supp. 497, 498; 
Davis v. Oberle-Jordre Co., 9 F.R.D. 301; Koepp v. North- 
west Freight Iimmes, 10 F.R.D. 524, 527; cf. Pettit v. 
Pheman Co., 3 F.R. Serv. 19b 2 Case 1).? 
In addition to the above there is authority, where the 
claimants are capable of being served, as here by publica- 
tion, to make them parties defendant if necessary.* (See 





1 After joinder as parties, the nonenemy stockholders would, of course, have 
certain compensating advantages, such as right to notice, rights of appeal, ete. 


1 The theory of these cases is criticized in a Commentary, 4 F.R. Serv. 23a 
22, p. 908. It is also said the involuntary plaintiff rule has thus far been 
applied only in patent cases (6 Cyc. Fed. Prac. 3rd EL, p. 476; 3 Moore’s 
Fed. Prac., pp. 2149-2150). The latter states, however, ‘‘An extension of the 
doctrine of the cases which have sanctioned involuntary joinder is warranted.’’ 
(Moore, op. cit., p. 2150). 


2Such an alignment, however, would seem unnatural and violative of the 
doctrine of such cases as Lee v. Lehigh Valley Coal Co., 267 U.S. 542, Indianap- 
olis v. Chase National Bank, 314 U.S. 63, etc. However, see Dental Precision 
Co. v. Caulk Co., 7 F.R.D. 203, as to later re-alignment. 
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Com. 4 F. R. Serv. 19a 22, p. 908; 3 Moore’s Fed. Prac, 
2nd Ed., p. 2147). 

It would seem therefore that the courts have power, 
with or without a fund in its possession—and here it has 
none, to require the ultimate beneficiaries of a class action 
to enter their appearance as parties where the interests 
of justice so require. Under the Supreme Court’s 
decision in the Kaufman case, nonenemy stockholders could 
undoubtedly require the Court to admit them as 
individual parties. What the stockholders can do, the 
courts can do, if necessary, in the administration | of 
justice. These stockholders, after all, are theoretically 
already before the Court through the action of their 

spokesman in suing for himself ‘‘and all others 
1195 similarly situated.’’ Some of them may rely on 

the Kaufman complaint to toll the statute of 
limitations or escape the defense of laches.’ (Cf. York 
v. Guaranty Trust Co., 143 F. (2) 503, 528, 529 and cases 
cited). To require the disclosure of their names and the 
entry of their appearance does not appear to be an 
extreme instance of the exercise of judicial power, or 
oppressive in any way.” Separate pleadings are un- 
necessary; an entire group may join in one or other of the 
complaints in intervention already filed and be represented 
by the same attorney. (Adams v. Bell Aircraft Co.,'10 
F.R. Serv. 23a 51 Case 1; Fowkes v. Dravo Corp., 62 F. 
Supp. 361; Rule 20 FRCP). 

Finally, Kaufman need have no fear that requiring me 
adherents to appear will divest his complaint of its 
derivative nature (Tr. Jan. 26/53, pp. 23-25, 52-54, 61- 62). 





1 Under his derivative theory, Kaufman contends the statute of limitations 
is tolled by the main suit (Tr. Jan. 26/53, pp. 10-11, 21). 


2The Government feels it would be impracticable and unsatisfactory’ to 
examine these stockholders as witnesses under Rule 31 FRCP (Tr. Jan. 26/53, 
pp. 32-33) instead of as parties under Rule 33. Under Rule 31, there is|no 
requirement that the witness must answer, and no sanction if he refuses. Also 
the method is cumbersome, somewhat akin to the procedure on letters nogsaO 
(See Rule 31(b), Rule 30(c) and (e) FRCP). 
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Nothing in the Rules of Civil Procedure ».events multiple 
parties plaintiff from joining in a true class suit, as 
Kaufman contends his is. Such a joinder by the Kaufman 
adherents in no way commits them to Attenhoefer’s 
theory of direct assertion of individual rights. Kaufman 
and his adherents can litigate on the Kaufman theory, 
and the Attenhoefer group on the Attenhoefer theory. 

The present holding does not force claimants to 
1196 adopt either theory. All that is held is that, for 

what appear to be sound reasons of judicial ad- 
ministration, the adherents to both groups shall come in 
as parties now, rather than later. Only in this way can 
the case proceed in an orderly fashion and the Govern- 
ment’s rights of discovery be rendered effective. (Cf. 
Alabama Ind. Serv. Station Assn. v. Shell Co., 28 F. Supp. 
386, 390). 

My conclusion is therefore that upon application of the 
Government’ an order may be entered directing all non- 
enemy stockholders for whose ultimate benefit complaints 
in intervention have already been filed to join in one or 
other of these complaints or file complaints of their own. 
Any future claimant should follow the same course. The 
Government may then address a new set of interrogatories, 
modified as hereinafter provided, to each such party as 
and when he becomes of record. 


Modification of Interrogatories: 


It appears to the Master that a somewhat simplified 
set of interrogatories might serve all useful purposes at 


1 The Government has not yet expressed its attitude (See Tr. Jan. 26/53, 
pp. 38, 44, 59, 63). 


2In Brooks v. Southern Dairies, Inc., 38 F. Supp. 588, a Fair Labor Stand- 
ards case, it was held beyond the power of Congress to require other employees 
to become parties, In Pentland v. Dravo Corp., 152 F. (2) 851, 855, the Court 
refused to agree with this holding. Whatever the merits of it in Fair Labor 
Standards cases, it has no application here to a derivative stockholders’ suit 
against the United States. 
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this time, bearing in mind that additional interrogatories 
may later be propounded if needed (Rule 33). The 
Government is certainly entitled to know the full name 
and address of each claimant, his nationality, occupation, 
the number of shares he owns, or his precise interest 
therein, when and where the stock was acquired and in 
what way, by purchase, gift, devise, exchange, operation 

of law or otherwise. As to prior holders, there is no 
1197 objection to asking the claimant about them, if he 

knows, without however placing upon the claimant 
any duty to investigate (See Tr. Jan. 7/53, pp. 9-16). | In 
the event the claimant knows the identity of a prior holder 
or holders, he may likewise be asked the identity and 
nationality of such predecessors, their residence, occupa- 
tion, etc. It is reasonable, too, that the Government should 
be entitled to know if any loans, pledges or other agree- 
ments have been made upon the stock, and the dates and 
persons involved, and their nationalities. Whether the 
shares have been voted, when, and by whom, and the 
proxies, seems also a reasonable question. 

I do not regard questions as to the claimant’s other 
stock-holdings as proper, certainly not at this time, nor 
the identity of the claimant’s present or prior employers 
unless such questions are limited to whether any prior 
employer was of enemy character. Whether the claimant’s 
stock or other assets have been blocked or the claimant 
or his spouse blacklisted since April 1940 and the details 
thereof seems an entirely proper inquiry and this may be 
asked as to any prior holder of his stock, if he knows. | 

Counsel for the parties should attempt to agree on the 
form of the interrogatories as above modified in cea 
of which a further order will be entered. 


Wma. J. Hucuss, Jr. | 
Special Master | 
January 31, 1953 
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1199 Filed March 3, 1953 
Amendment to Complaint in Intervention 
Seconp Counr 


1. Intervenors Attenhofer, et al., with leave of Court 
first had and obtained, file this Second Count to its original 
Complaint in Intervention, adopting and incorporating 
herein all pertinent allegations of said original Complaint. 


2. Pursuant to and in accordance with the Opinion of 
the Supreme Court of the United States in the case of 
Kaufman, et al., Petitioners, v. Societe Internationale, 
etc., et al., Respondents, 343 U. S. 156, in a derivative 
capacity and on behalf of the plaintiff, intervenors sue the 
defendants herein to recover for the benefit of those stock- 
holders who are ‘‘non-enemy’’ within the purview of the 
American Trading with the Enemy Act such portion of 
its vested properties as is proportionate to the interests 
of such stockholders in the plaintiff corporation. 

Wuererore, the premises considered, these Intervenors 
Attenhofer, et al.. demand judgment against the defend- 
ants for the return of such portion of its assets as is 
proportionate to the interests of its ‘‘non-enemy”’ stock- 
holders in the plaintiff corporation, such return to be for 

the benefit of such stockholders and in accordance 
1200 with the aforesaid decision of the Supreme Court and 
said intervenors demand such other and further 
relief in the premises as to the Court may seem just and 
proper. 
Hocan & Hartson 


By Enmunp L. Jones 
Edmund L. Jones 


/s/ Paut R. Connotty 


/3/ C. Frank REIrsnNYDER 
Attorneys for Intervenors 
Ernest Attenhofer, et al., 


lil 


Of Counsel: 


Dr. Hans Prstaiozzi, 
Bahnhofstrasse 31, 
Zurich, Switzerland. 


1201 Filed April 1, 1953 


Answer to Amendment to Complaint of Ernest Attenhofer, 
et al., in Intervention 


The defendants, Herbert Brownell, Jr., mies 
General of the United States, and successor to the Alien 
Property Custodian, and Ivy Baker Priest, Treasurer of 
the United States, for their answer to the Second Count 
contained in the amendment of complaint in intervention 
herein and in amendment to their answer to the original 
complaint in intervention, allege all allegations, defenses, 
counterclaims, and prayers in their said answer to the 
original complaint in intervention, and further allege | as 
follows: : 


1. Defendants admit that Intervenors Attenhofer, et au, 
filed said Second Count to its original Complaint in 
Intervention, in amendment of said Complaint, with leaye 
of Court first had and obtained. ! 


1202 2. Defendants admit that intervenors allege that 

pursuant to and in accordance with the Opinion of 
the Supreme Court of the United States in the case of 
Kaufman, et al., Petitioners v. Societe Internationale, etc., 
et al., Respondents, 343 U.S. 156, in a derivative capacity 
and on behalf of the plaintiff, intervenors sue the defend- 
ants herein to recover for the benefit of those stockholders 
who are ‘‘non-enemy”’’ within the purview of the American 
Trading with the Enemy Act such portion of its vested 
properties as is proportionate to the interests of such 
stockholders in the plaintiff corporation. 
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WuererorE, defendants pray now as they did in their 
answer to the original complaint in intervention of Ernest 
Attenhofer, et al. 


Pau, V. Myron 
Deputy Director, 
Office of Alien Property 


Davin ScHwarrz 
Special Assistant to the 
Attorney General 




















Swyey B. Jacosy 
Pavt BE. McGraw 
AntHony W. Gross 
Ernest 8S. Carston 
Attorneys 


Office of Alien Property 
Department of Justice 


Attorneys for Defendants. 


Dated: Washington, D.C., 
April 1, 1953. 


1230 Filed July 21, 1953 


Opinion Denying Stay and Holding Individual Claimants 


Must Appear | 
The application of Ernest Attenhoefer for a stay of all ~ 
proceedings until determination of whether plaintiff’s ‘ 


action is to be dismissed pursuant to Chief Judge Laws’ 
opinion of February 19, 1953 is denied. Such dismissal 
may or may not occur; if it did occur, there would no doubt 
be an appeal. The remainder of the case should not— 
certainly as to joinder of parties and discovery—remain 
inactive for an indefinite and protracted period. 
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As to whether individual claimants who are not now 
parties to the present action should be required to appear 
and state their claims, this matter has already been con- 
sidered in the Master’s opinion dated January 31, 1953 
on Objections to Defendants’ Interrogatories. The nature 
of the individual claimants’ rights under Kaufman v. 
Societe, 343 U.S. 156, was likewise considered in an opinion 
dated June 23, 1952 on the Motion of Ernest Attenhofer 
for Leave to Intervene. Both these opinions are made part 
of the present opinion by reference. They hold: : 


(1) Bearing in mind the individual nature of the right, 
as held in Kaufman v. Societe, supra, there is nothing’ to 
compel individual claimants to assert their claims 

through the Kaufman or any other intervention. 
1231 They are entitled to assert their claims individually 

through counsel of their own choice or can join jas 
they wish any present or future intervention. i 


(2) An individual claimant who does not appear by name 
is not before the court as a party. For this reason and 
because of the individual nature of the right as held in 
Kaufman v. Societe, supra, and the fact that he stands or 
falls according to the facts and circumstances in his own 
particular case, an unnamed claimant would not be bound 
by any decision in Kaufman’s or any other intervention. 


(3) As a party each claimant will secure the court’s 
attention to his individual case as it deserves, unaffected 
by any other case. Only as a party will the claimant, or 
conversely, the Government, be able to appeal the par- 
ticular decision without intermingling it with some other 
decision. Likewise, if a party, a claimant would have 
important rights of notice of possible settlement or change 
in the nature of the litigation. 


(4) Only as a party will the Government be able ito 
obtain discovery from individual claimants. Under Rule 
33 FRCP interrogatories can be addressed only to parties. 
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The Government seems entitled to have the oath of a party 
in answer to its interrogatories, as distinguished from the 
oath of Kaufman, let us say, or Attenhofer or any other 
intervenor purporting to act for others. Further, the 
Government should be able to obtain first-hand as dis- 
tinguished from second-hand information. Likewise a 
present intervenor has repudiated any duty to investigate 
to obtain information with which to answer Government 
interrogatories. Also unless a foreign claimant is a party 
his deposition cannot be taken under Rule 26 as there are 
no subpoena powers abroad; the only recourse would be 
letters rogatory which would be ineffective due to the 
multitude of persons and fact questions involved. 


(5) The Supreme Court’s opinion in Kaufman v. Societe, 
supra, appears to contemplate individual claimants should 
become parties sooner or later. 


1232 (6) Only by making the individual claimants 
parties can there be a complete disposition of the 
present controversy. 


(7) A court or a master under Rule 21 FRCP has power 
to add parties where necessary. 


(8) Orderly litigation points to individual claimants 
being made parties now rather than later. Only in this 
way will an avalanche of fact questions be avoided at the 
end of the case. The general nature of each individual 
claim should be disclosed reasonably in advance in order 
that the Government may make proper preparations for 
trial. 

I am therefore of the opinion that individual claimants 
should, within a reasonable time, come in as parties plain- 
tiff either as intervenors in their own right or by joining 
in one or other of the interventions already of record. This 
ruling in no way changes the derivative nature of the 
Kaufman intervention. Claimants may join in that inter- 
vention on the Kaufman theory, or file individual claims 
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in intervention, as they see fit. The intent of this whine 
is to preserve to Kaufman and his adherents the right to 
proceed on his theory unimpaired; the sole requirement 
is that such claimants shall appear as parties by name 
within the period fixed; otherwise their stock shall be 
excluded from consideration on Kaufman’s derivative 
theory. Complaints in intervention filed pursuant hereto 
may be filed without a motion for leave to intervene or 
order allowing the intervention; objections heretofore made 
by any party are noted and preserved. 

As to the time within which such individual aes 
must be filed, I fix the period up to and including January 1, 
1954, a date easily remembered and affording, I feel, ample 
time. There are many indications that the Kaufman 
decision as to the rights of individual claimants is already 
well known both here and abroad. The requirement of 
the order herein that notice shall be given by advertise- 
ment in newspapers here and in Switzerland should also 
assist in publicizing the period fixed. There is, finally, 

the fact that self-interest will normally result , in 
1233 a stockholder keeping track of his property and thus 
he will become aware of the filing period. 2 

In the event individual claimants do not file their claims 
within the period fixed, the order herein provides they 
shall be forever barred insofar as the present suit is con- 
cerned. Only in this way can the date fixed be made 
effective. 

The present ruling deals only with the present setioe 
and is without prejudice to the right, if any, of claimants 
to file separate actions in which to assert their claims if 
they so desire. ! 


An order is attached hereto putting the above decision 


into effect. 
Wm. J. Hueues, Jr. 


Special Master 
July 21, 1953 
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1234 Filed July 21, 1953 
Order 
It appearing that 


(1) Societe Internationale Pour Participations In- 
dustrielles et Commerciales §.A. (also known as Inter- 
nationale Industrie- & MHandelsbeteiligungen A.G.); 
and formerly named Internationale Gesellschaft Fuer 
Chemische Unternehmungen A.G. (I. G. Chemie) and 
Societe Internationale Pour Entreprises Chimiques S.A. 
(I. G. Chemie), a corporation of Basle, Switzerland, other- 
wise known as I. G. Chemie and as Interhandel, has 
brought an action against the defendants under Section 
9(a) of the Trading with the Enemy Act, 40 Stat. 411, 
as amended, 50 U.S. Code App. §1 et seqg.; and 


(2) said action seeks the return of shares in General 
Aniline & Film Corporation and other property, vested 
by the Alien Property Custodian under said Trading with 


the Enemy Act; and 


(3) Eric G. Kaufman and Aenni C. Kaufman, 802 West 
190th Street, New York, New York, are intervenor- 
plaintiffs and have filed a derivative stockholders’ com- 
plaint in intervention in this action, as non-enemy stock- 
holders in the plaintiff corporation, individually and as 
general guardians of the persons and property of Emil 
Gert Kaufman and Ruth Mirjam Kaufman, and on behalf 
of all stockholders of plaintiff corporation similarly 
situated; and 


1235 (4) Schoop, Reiff & Co., Pelikanstrasse 9, Zurich, 

Switzerland, is a Protective Committee which 
represented, as of June 26, 1952, 190 allegedly nonenemy 
stockholders, allegedly owning 17,268 ordinary shares in 
the plaintiff, and which has accepted and recognized the 
complaint in intervention of said intervenor-plaintiffs 
Kaufman as pleading the claims of said 190 stockholders 
and all others similarly situated; and 
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(5) said 190 stockholders appear to be stockholders of 
plaintiff allegedly similarly situated to intervenors Kauf- 
man and may intend to intervene herein, or to join in, or 
to benefit from, the said complaint in intervention; and 


(6) Ernest Attenhofer, 14 Fringelistrasse, Basle, Swit- 
zerland, is an intervenor-plaintiff and has filed a complaint 
in intervention in this action for himself individually; all 
others similarly situated; on behalf of 554 allegedly non- 
enemy shareholders of plaintiff domiciled in Switzerland 
and other European countries, allegedly owning 24,411 
shares of stock, and on behalf of all other nonenemy share- 
holders who may wish to join in said complaint in inter- 
vention against the defendants; and 


(7) authorizations from said 554 allegedly nonenemy 
stockholders to represent them in the prosecution of their 
claims as allegedly nonenemy stockholders have been 
received, as of June 13, 1952, by Dr. Hans Pestalozzi, 
Bahnhofstrasse 31, Zurich, Switzerland; and | 


(8) said 554 allegedly nonenemy stockholders appear to 
be stockholders of plaintiff allegedly similarly situated to 
intervenor Attenhofer and may intend to intervene herein, 
or to join in, or to benefit from, the said complaint in 2s 
vention; and 


(9) Annamarie Ruth Klingler, Box No. 23, eee 
Idaho, has filed a petition for leave to file an affidavit in 
this action alleging that she is a nonenemy and the owner 
of 20 shares of plaintiff corporation, which petition was 
denied on January 26, 1953, without prejudice; and | 


1236 (10) a motion was filed herein on July 8, 1952) on 

behalf of said Annamarie Ruth Klingler and of Hugo 
Schmidli, for leave to file a brief as amici curiae regarding 
the intervention of said Ernest Attenhofer, and in support 
thereof an affidavit was filed alleging that Hugo Schmidli, 
Goldwondstrasse 11, Ennetbaden, Switzerland, is a non- 
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enemy and the owner of 95 shares of plaintiff corporation; 
and 


(11) said Annamarie Ruth Klingler later filed a motion 
for leave to intervene by filing a complaint herein on be- 
half of herself and all others similarly situated; and said 
Hugo Schmidli may intend to intervene herein, or to join 
in, or to benefit from, one of said complaints in interven- 
tion; and 


(12) other stockholders than those referred to above 
may also believe themselves to be nonenemy stockholders 
and may intend to intervene herein, or to join in, or to 
benefit from, one of said complaints in intervention; and 


(13) the decision of the Supreme Court in this case, 
Kaufman v. Societe Internationale, etc., 343 U.S. 156, con- 
templates that nonenemy stockholders in plaintiff corpora- 
tion may intervene in this action; and 


(14) proceedings had in this case demonstrate the 
necessity, in the interest of the orderly administration of 
justice, that such of the stockholders in the plaintiff cor- 
poration as claim to be nonenemies and intend to inter- 
vene herein, or to join in, or to benefit from, one of said 
complaints in intervention, should intervene within a 
prescribed time, rather than without limit as to time, and 
that jurisdiction exists for the entry of an order requiring 
such appearances; and : 


(15) an order requiring the appearance and interven- 
tion, within a prescribed time, of such allegedly non- 
enemy stockholders, is in accordance with the Federal 
Rules of Civil Procedure and the fundamental principle 
thereof that wherever possible a complete disposition of 
a controversy be had in one proceeding; and 


1237 (16) defendants are entitled to the benefit, in 
orderly fashion, of prescribed pre-trial procedures 


i» 
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with respect to such allegedly nonenemy stockholders, and 
such procedures should reach such stockholders directly ; 
and ; 


(17) this case can be brought to a conclusion within a 
reasonable period of time and in an orderly fashion only 
if such allegedly nonenemy stockholders as intend to inter- 
vene herein, or to join in, or to benefit from, one of ‘said 
complaints in intervention, appear and intervene within a 
prescribed period of time; and | 


(18) without the entry of the present order, confusion 
and disorder will ensue in the litigation of this case, to 
the detriment of the administration of justice and: the 
rights of the parties, and that this order is made in the 
exercise of the ‘‘equitable power and procedural flexibility”’ 
referred to in the said decision of the Supreme Court. 


Now, Tuererore, It Is Onperep THat 
(A) the following stockholders in the plaintiff: 


(i) the 190 stockholders in the plaintiff and the 554 
stockholders in the plaintiff described above, 2 


(ii) any other stockholders in the plaintiff who, 
since June 26, 1952, may have joined the said Pro- 
tective Committee of Schoop, Reiff & Co., or who, 
since June 13, 1952, may have authorized the said 
Dr. Hans Pestalozzi to represent them in the prosecu- 
tion of their claims as allegedly nonenemy se 
in the plaintiff, | 


(iii) said Annamarie Ruth Klingler and said Hugo 
Schmidli shall, and 


(iv) all other stockholders in the plaintiff, i 
intend to intervene herein, or to join in, or to benefit 
from, one of said complaints in intervention, shall, 
during the period from the date hereof up to and in- 
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cluding January 1, 1954, cause their appearances to 
1238 be entered in this action as intervenor-plaintiffs, in 
such manner as they are advised; and in the event 
they do not so appear within the said period, they 
shall thereafter be barred from appearance or inter- 
vention in the present action, and from any benefit 
from (a) any of said complaints in intervention now 
pending, (b) similar complaints which may hereafter 
be filed, and (c) any judgment which may be made in 
the present action with respect to rights or interests 
of nonenemy stockholders in the plaintiff corporation. 


(B) The provisions of this order shall be without 
prejudice to the right, if any, of stockholders in the plain- 
tiff corporation to institute a suit or suits separate and 
distinct from the present action. The present order is 
likewise without prejudice to the right of Kaufman to 
assert claims for himself and all others similarly situated 
based upon a derivative theory of recovery, the sole re- 
quirement being that such persons shall intervene as 
parties by name, within the period prescribed. 


(C) Service of this order will be made in the following 
manner : 


(i) the defendants, in addition to serving this order 
upon all parties of record, shall, within one week of the 
date of this order, make service of a copy of this order 
by registered mail, postage prepaid, upon said Pro- 
tective Committee, in care of Schoop, Reiff & Co., 
Pelikanstrasse 6, Zurich, Switzerland, upon Dr. Hans 
Pestalozzi, Bahnhofstrasse 31, Zurich, Switzerland, 
upon Annamarie Ruth Klingler, Box No. 23, Rexburg, 
Idaho, and upon Hugo Schmidli, Goldwandstrasse 11, 
Ennetbaden, Switzerland ; 


(ii) defendants will cause the publication of a copy 
of this order as an advertisement, once a week for 
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three consecutive weeks, beginning within one month 
of the date of this order, and during the first week of 
each calendar month thereafter for four months, ina 
newspaper of general circulation in Basle and Zurich, 
Switzerland, in a newspaper of general circulation in 
Washington, D. C., and in the Washington Law 
1239 Reporter. Such advertisement will have a caption 
reading in large type ‘‘I. G. Caemm (INTERHANDEL)”’ 
and a sub-caption reading ‘‘Re Stockholders in Societe 
Internationale Pour Participations Industrielles et 
Commerciales S.A. (also known as Internationale 
Industrie- & Handelsbeteiligungen A.G.); and for- 
merly named Internationale Gesellschaft Fuer 
Chemische Unternehmungen A.G. (I. G. Chemie) and 
Societe Internationale Pour Entreprises Chimiques 
S. A. (I. G. Chemie), a corporation, address: Basle, 
Switzerland, otherwise known as I. G. Chemie and as 
Interhandel’’. Defendants will, within six weeks from 
the date of this order, serve a copy of one of such 
advertisements in one of said newspapers by reg- 
istered mail, postage prepaid, upon said Protective 
Committee, in care of Schoop, Reiff & Co., Pelikan- 
strasse 6, Zurich, Switzerland, upon Dr. Hans Pesta- 
lozzi, Bahnhofstrasse 31, Zurich, Switzerland, upon 
Annamarie Ruth Klingler, Box No. 23, Rexburg, 
Idaho, and upon Hugo Schmidli, Goldwandstrasse i, 
Ennetbaden, Switzerland. 


(iii) Defendants will file an affidavit, or affidavits, 
showing service in conformity with the requirements 
of this order. ! 


(D) This order shall have no effect upon the freedom of 
choice of counsel by stockholders who may cause their 
appearances to be entered. They may be represented by 
counsel for present complainants in intervention or they 
may be represented by other counsel of their own choice. 
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Individual stockholders or groups of stockholders may join 
as co-plaintiffs in one of the complaints in intervention 
now pending or they may file separate complaints in inter- 
vention. A separate complaint in intervention may set out 
the claim in full or refer to and incorporate the allegations 
of one of the complaints in intervention now on file and 
supplement such allegations with such additional allega- 
tions respecting the particular stockholder or stockholders 

as may be needed. Appearances and additional com- 
1240 plaints in intervention need not be served on all in- 

tervenors, but only upon the defendants and such 
other parties, if any, as may under Rule 5(a) of the Fed- 
eral Rules of Civil Procedure be ‘‘affected thereby’’. 


Wm. J. Hucuess, Jr., 
Special Master 
July 21, 1953 





1242 Filed August 27, 1953 


Motion of Intervenor Ernest Attenhofer to Vacate the Order of 
the Special Master of July 21, 1953, Setting a Date Barring 
Further Interventions 


Comes now the intervenor, Ernest Attenhofer, indi- 
vidually and on behalf of 554 shareholders of the plaintiff 
corporation holding 24411 shares, and all other share- 
holders similarly situated, and moves the Court to vacate 
the Order of the Special Master of July 21, 1953, which 
requires that all non-enemy shareholders of the plaintiff 
corporation become named parties of record in this cause 
before January 1, 1954, or be thereafter barred from 

participating in any judgment in this action or 
1243 otherwise asserting any claim in this action, and 
for reasons therefor states that the Order is un- 
lawful and beyond the authority of the Special Master, as 
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more fully appears in the attached Memorandum of Points 
and Authorities. : 
Hocan & Hartson 


C. Frank ReirsnyDer 
810 Colorado Building 
Washington 5, D. C. ! 
Attorneys for Intervenors, 
Ernest Attenhofer, et al. 
Of Counsel: 


Dr. Hans Pesratozzt, 
31 Bahnhofstrasse, 
Zurich, Switzerland. 


1292 Filed December 16, 1953 
Order 


Upon consideration of intervenor Attenhofer’s motion, 
filed herein August 27, 1953, to vacate the order of the 
Special Master of July 21, 1953, upon consideration of all 
the papers filed by the parties, upon motions made in open 
Court, and after hearing counsel for the parties in the 
action, and upon the proceedings had herein, it is, ig 
the Court, : 


1. OnpeRep that said motion be and it hereby is denied. 


And upon the further motion of intervenor Attenhofer, 
made in open Court on December 10, 1953, to extend the 
date set forth in paragraph (A) (iv) of said order of the 
Special Master, it is further | 
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1293 2. Oxprrep that said motion be and it hereby is 

granted, and the said order of the Special Master 
of July 21, 1953, is hereby amended by striking therefrom 
the words ‘‘January 1, 1954’’, in paragraph (4A) (iv) 
thereof, and inserting in lieu of said words the words 
‘‘March 31, 1954’’; 


And, upon the further motion of defendants made in open 
Court on December 10, 1953, it is further 


3. OxpErep that defendants will cause the publication of 
a copy of the order of the Special Master, as herein 
amended, as an advertisement, once during each of the 
first three weeks of January, 1954, once during the first 
week of February, 1954, and once during the first week of 
March, 1954, in the publications specified in paragraph 
(C) (ii) of the said order of the Special Master of July 
21, 1953; further, that at the foot of the said copy so 
published there appear the words ‘‘As Amended by Order 
of the United States District Court for the District of 
Columbia, dated December 16, 1953’’; and, further, that no 
other or further notice of the present order need be given 
by defendants. 


December 16, 1953 
Davin A. PINE 
Judge 





Filed April 4, 1957 
Transcript of Hearing Before Special Master 
December 29, 1953 


* & * * # od * * a ” 


482 Mr. Jones: Now, in the hearing on June 17th, it 

was pointed out to the Master that we were in the 
same situation as the Kaufman group, because we had also 
a derivative theory in the second count of our complaint in 
intervention, the difference between the Attenhofer group 








125 


and the Kaufman group being that Attenhofer was pro- 
ceeding on a double-barreled theory, namely, on the deriva- 
tive theory and also on the individual theory, it being our 
position that it was not entirely clear what the Supreme 
Court meant in its opinion in the Kaufman case. 


I received yesterday a letter from counsel in Swit. 
zerland advising that they had been advised that the 
Schoop-Reiff group—that is the group supporting the 
Kaufman intervention—had announced its intention to, by 
advertisement and otherwise, start a campaign seeking to 
enlist the participation of more Interhandel stockholders 
in their group. In support of this campaign, they point 
out that they are in a far better position than the other 
intervenors because they are specifically named in para- 
graph (B) of the Order of July 21, 1953, whereas the Atten- 
hofer and the Curator groups, or any other groups, are 
not mentioned by name, and that that entitles them to some 
preferential treatment. | 


The Schoop-Reiff group also contends in this campaign 

that they have launched or are about to launch that 

483 the Attenhofer and Curator groups do not have the 

same rights as the Kaufman group to proceed on 

the derivative theory, as I have said, because they are not 

mentioned, and they point out that because they are not 

mentioned it may be that their action on the derivative 
theory is no longer valid because of lapse of time. | 


* * * * * * * * * i 


Mr. Sher: Mr. Jones makes the statement that he 

would like to have the parties put on equality. If 

your Honor is going to try to put the intervening groups 
on an equality, if that is the purpose of this, then it seems 
to me that there are a number of other things that have 
to be considered here. For example, the Attenhofer group 
is a management-sponsored group. In order to finance the 
costs of this litigation, the Schoop-Reiff group is requiring 
each person who adheres to that group to pay a small sum 
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per share for deferring the expenses of the litigation. 
The expenses of the Attenhofer group are all being paid 
by the management. If the purpose is to put the parties 
on an equality, that should be considered. 


It seems to me, too, that the Attenhofer group has one 
other very large advantage over the other groups. Being 
a@ management-sponsored group, they have, we are fairly 
certain, access to the stockholders lists of the corporation 
from time to time, which the other groups do not have. 


What I am getting at is that I don’t think there is 
anything that you can do that is going to put all three 
groups on an equality, and I am sure that from time to time 
statements will be made by each of the groups that some 
other group isn’t going to like. That is more or less 
inevitable when three or more groups of stockholders are 
out trying to get more people to join their groups, and I 

don’t think you can take care of that or eliminate 
487 that possibility by anything that you can do. 





Filed April 4, 1957 
Transcript of Hearing Before Special Master 
August 12, 1954 


509 Mr. Sher: May it please the Court, this is a motion 
by the Kaufman group of intervenors for an exten- 
sion of time in which to file answers to the interrogatories. 
Since the Master’s order was entered in April, this de- 
velopment has taken place. The so-called Dirksen bill pro- 
viding for the return of all alien property to the former 
owners was introduced in the Senate and committee hear- 
ings were held. The Senate Judiciary Committee reported 
it out favorably. And there was a lot of gossip around to 
the effect that the bill mght pass on the unanimous consent 
calendar. 
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Now, all of this was widely publicized in the press in 
Europe and particularly in the press in Switzerland. And 
a great many people believed that all the litigation over 
alien property would end as a result of this legislation, 
and that there was no point in their spending any time or 
any money in pursuing the litigation any further. 3 

One of the people who seemed to be as much affected 
by this publicity as anyone else was Mr. Gut, who is the 
head of Schoop, Reiff and Company, which is the group 
that is heading up the committee that we represent. 

Mr. Gut, feeling very strongly that not much was to ‘be 
gained by pressing the litigation any further, got out a 

circular to the members of the Kaufman group of 
510  intervenors, a copy of which I am submitting to the 

Master as Exhibit 1, dated June 14, in which he’ in 
effect advised the stockholders that it did not make much 
difference whether they filed the answers to the inter- 
rogatories or not because the chances were very strong that 
legislation would make the litigation moot. 

We did not share these views, and so advised Mr. Gut, 
and urged him to get out a circular to the stockholders 
telling them that it was important that they should answer 
the interrogatories. ‘here was considerable correspond- 
ence between us, and a number of overseas telephone 
calls, and as a result, Mr. Gut got out a second circular, 
dated J uly 2, in which he advised the stockholders that 
counsel in the case felt that the answers should be filed, 
otherwise the stockholders ran the risk of being dismissed 
from the case. 

The Master: Do you wish to make that a part of the 
record? 

Mr. Sher: Yes, I would like to make that second circular 
a part of the record. 

The Master: When you speak of counsel, do you refer 
to American counsel? 

Mr. Sher: Yes, American counsel, Graubard and Mos. 
kovitz and ourselves. | 
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Now, that second circular did go out on July 2. And 
as a result of that, 208 stockholders filed answers to the 
interrogatories by July 27. 

511 The Master: And how many more remain to be 
filed? 

Mr. Sher: Now, there are 213 who have not answered. 
The 208 who have answered hold a total of 15,713 shares. 
The 213 who have not answered hold a total of 5,584 shares. 

The Master: So they are relatively smaller stockholders. 

Mr. Sher: They are relatively smaller stockholders. 

Now, I am convinced that a great many of these people 
who have not answered failed to answer because of the 
confusion that was created by these two conflicting cir- 
culars, and by the failure of Mr. Gut to get the cireular out 
earlier than he did, to get the circular out urging them to 
answer earlier than he did. 

I think it is not fair to these smaller stockholders to have 
them out of the case if in fact they failed to answer because 
of this confusion. 

Now, of course, it could be that I am wrong about it 
and that none of them wiil come in with answers. 

The Master: Now, just one second, Mr. Sher. You say 
that some of them may not come in with answers or none 
of them may. Do you mean by that that they would simply 
abandon their claim? 

Mr. Sher: Well, it is conceivable that they may all have 
sold their stock in the meantime and have no more interest 
in the litigation. I don’t think that is true, however. In 

my own mind, I am convinced that a large percentage 
512 of them did not answer because of the confusion. 
And they ought to be given an opportunity to answer 
with a full understanding of what the situation really is. 
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Filed April 4, 1957 
Exhibits to Transcript of Hearing Before Special Master 


August 12, 1954 
* * * * * * * * * ! & 
034 Exursit 1 
Translation | 
Schoop, Reiff & Co. 14th June, 1954 | 
Aktiengesellschaft | 
Zurich ...... 


To the Participants in our Protective . 
Action relating to Interhandel. 


With our circular of 10th February a.c. and the enclosures 
to this we reported to you on the course of the meeting 
of the common shareholders which was organized by us on 
9th February a.c. 

With the circular of 2nd March a.c. we advised you | to 
join the suit as individual intervenors and on 1st April a.c. 
we informed you of the success of this recommendation. 


Today we have to make the following report to you: 


I. In accordance with the instructions given us, inter alia, 
in the resolution of the meeting of 9th February a.c., we 
have endeavored to win over the competent Federal author- 
ities for an intervention in the sense of obtaining the sus- 
pension of all suits until the settlement negotiations aimed 
at have possibly led to their goal. Minister Dr. Stucki, 
the delegate of the Federal Council for Special Missions 
entrusted with the conduct of the matter by the Federal 
Political Department later informed us that no possibility 
is seen in Berne of becoming active in the matter in any 
way before all private law remedies in the U.S.A. have 
finally been exhausted. The good services of the Swiss 
Association of Bankers which we hoped for were refused 

because the Interhandel administration attached con- 
535 ditions to the cooperation with the existing protective 
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committees under the leadership of the Association of 
Bankers and these were unacceptable because of the seri- 
ous prejudice to our well known legal standpoint. 

On 27th April a.c. the Special Master appointed by the 
District Court handed down a decision saying that on the 
basis of the entry into the suit within a period of 90 days, 
Le. by 27th July a.c., the interrogatories which you know 
about must be completed, sworn to on oath before the 
competent American consul in Switzerland and then ‘filed’. 
This ‘filing’ has to take place as we are informed by our 
American lawyers, at the Office of Alien Property, there 
being no necessity that the interrogatories will immediately 
become court exhibits. 


II. The Special Master Decided as Follows about the 
Formalities for Filing the Interrogatories: 


a) All stockholders who already completed and signed 
the interrogatory in December 1953, and swore to it before 
the American consul do not have to complete a new inter- 
rogatory if the facts have not changed since the date of 
completion until today. However, these already existing 
interrogatories must be authenticated once more by the 
American consul and then filed by us, through our American 
lawyers, not later than 27th July a.c. 


b) Contrary to the arrangement in December of last year, 

on the other hand, stockholders with holdings of up to 10 

shares also have to swear to their short interroga- 

536 ~=tories before the American consul and have them 
filed punctually by us as under lit. a.). 


c) Stockholders who have not yet completed any inter- 
rogatory at all have to complete the long interrogatory 
irrespective of the number of shares they own and therefore 
proceed according to lit. a.). 


Til. We Inform You as Follows of Our View of the 
Present Situation and Our Recommendations: 


131 : 

1) With regard to the order of the Special Master under 
discussion, we find ourselves faced with a completely 
changed state of affairs compared with that of December 
of last year. At that time, as you know, it was a matter 
of avoiding the immediate entry into the suit by completing 
the interrogatories, which transaction was approved’ by 
the competent court. You know that this was then abruptly 
stopped upon the one-sided request of the U. S. Justice 
Department (that is, our opponents in the suit) at the 
moment when the latter had to recognize the success of 
the interrogatory action and the entry into the suit — 
thus made inevitable. 


2) If, now, on the basis of the entry into the suit which 
has taken place, the completion of interrogatories is imme- 
diately demanded once more, the question of the desirability 
of complying with such a demand at the present moment 
must be considered, from our point of view, in a funda- 
mentally different manner. On the basis of our successful 
derivative theory of intervention (see the decision of the 

U. S. Supreme Court of 7th April, 1952), the Inter- 
537 handel stockholders have entered a contingent suit 

which must and can only be carried through if Inter- 
handel should finally lose its main suit before the court of 
last instance and if no previous settlement between the 
main parties to the suit or by state intervention based on 
a general release of the ‘enemy property’ vested in the 
U.S.A. should render the litigation immaterial. | 


Any procedural move at present by the stockholders Sip 
have intervened as a precaution, whether it is instigated 
by a lower court or by the later possible opponent, must be 
described as nothing other than an absurdity. 


3) Then we also gave our American lawyers very ae 
instructions to appeal against the order of the Special 
Master with the aim of deferring all further litigation, and 
especially the filing of the interrogatories, until this may 
have some practical and legal sense after termination of 
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the main suit. We also gave such instructions in the case 
that it is finally necessary to reckon with the dismissal of 
all possible legal remedies. Here we are proceeding from 
the consideration and conviction that any order to be feared 
from the District Court dismissing the intervenors because 
of non-compliance with court orders could then be quashed 
by higher courts if our practical litigation on the basis of 
the decision of 7th April, 1952, should ever become nec- 
essary. 
Whether our American attornies believe they can comply 
with these instructions or whether they will object to them 
on special and decisive grounds of procedural tactics, 
538 we do not yet know. But even if they believe that 
they cannot answer for an appeal against the Special 
Master’s interrogatory order, we are of the opinion that 
in practice not even the failure to file the interrogatories 
at that time could make any decisive difference either: 


a.) in the later title to sue of the individual stockholder 
on the basis of his punctual entry into the suit as deriva- 
tive intervenor in the suit, 


nor 


b.) in the commercial value of his stock holding in view 
of the settlement out of court of the current litigation which 
is to be anticipated. Naturally, this judgment involves 
considerations of the highest importance. In weighing 
all the circumstances here we can only express our opinion 
and are naturally not able to accept any responsibility for 
this ourselves. 


4) We therefore advise you, to the best of our ability, 
but without any liablity on our part, as follows: 


a.) stockholders who have no hesitation about the pub- 
lication at that time of the facts which will become more 
or less public property through the completion of the inter- 
rogatories should proceed as under Fig. I, lit. a—e and 
inform us of their willingness to do this not later than 
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25th June a.c., whereupon we shall furnish them with the 
corresponding material ; 


b.) stockholders who wish to delay completing the ses 

rogatories until it is established that the intervention 

539 suits must, in fact, be proceeded with, should inform 

us of this by 10th July a.c., whereupon the matter 

will rest there until further notice in accordance with our 

considerations outlined above, based on the entry into’ the 
suit ; 


¢.) for stockholders who have joined our action and aM 
do not give us any instructions within the said terms, we 
shall assume that they have decided in favor of possi- 
bility b.). 


5) Finally, we do not want to omit remarking that inf 
our considerations above we have been guided—naturally 
without liability—by the conviction that the whole dispute 
will in the not all too distant future be satisfactorily elimi- 
nated by the success of the demands for legislation at pres- 
ent before the competent American forums (Senate and 
House of Representatives) which aim at a general release 
of vested ‘enemy property’ on certain comprehensible con- 
ditions. It can scarcely be overlooked that our actions 
hitherto have helped to create one condition for this. | If 
we did not report earlier about this matter, the main reason 
for this was that in view of the recommendations to be 
made to you we wanted to follow in as much detail as 
possible and wait for the development of the pending and 
very marked efforts for release which are happily being 
made by the Americans. 


Yours truly, 


ScHoop, Remr & Co. 
AKTIENGESELLSCHAFT 


sig. Gur sig. Rerr: 
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540 Exursir 2 


(Translation From German) 
Scuoop, Rzrrr & Co., Inc., Crrcunar or Juty 2, 1954 
July 2, 1954 


To THE PARTICIPANTS IN OUR INTERHANDEL PROTECTIVE 
ActTIon 


Since the issuance of our last circular of June 14, 1954, 
we have received (on June 28, 1954) a letter from our 
New York attorneys, dated June 24th. The letter indicates 
that our attorneys roundly deny any possibility of effecting 
any immediate postponement of the intervention suits until 
the main Interhandel litigation has been concluded. Simi- 
larly, they state that it is impossible to resort to any legal 
means of attacking the Special Master’s ruling that the 
interrogatories be filed by July 27, 1954, so as to effect 
delay. Expressly warning of the danger that failure to 
meet that deadline might result in dismissal of the state- 
ment of intervention as parties to the litigation, they ur- 
gently call upon us to recommend that you file the filled-out 
interrogatories most emphatically. 


We are unable to abandon the standpoint set forth in the 
June 14th circular: that such procedure and the fixing of 
such a date are incomprehensible, at a time when no one can 
know whether the intervention suits will ever be actually 
brought to trial. It is all the harder for us to modify 
this standpoint of ours in view of the fact that the cited 
June 24th letter from our attorneys states that the Special 
Master, in reply to a question, expressly refused to rule as 

to the eventual consequences of failure to meet the 
541 deadline, 2.e., whether that would possibly involve 
subsequent exclusion from the suit. But now that 
our attorneys demand that the interrogatories be filled 
out and filed in time with such urgency, our own sense 
of responsibility leads us to transmit this insistent request 


~ = 
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to you. In the light of this state of affairs, each participant 
in our protective action must decide for himself whether 
he wishes to assume a litigation risk by failing to file an 
interrogatory, with a view to the well-known endeavors 
now under way in the United States Senate and House of 
Representatives for the annulment of all sequestrations of 
so-called enemy property, or intends to fill it out in time. 


The interrogatories, duly filled out in conformity with 
Par. II of the June 14th circular, would have to reach us 
by July 19th at the latest, so that we could forward them 
in time. 


Very truly yours, 
ScHoop, Rerrr & Co., Inc. 


/L.8./ Gur /LS./ SienaruRE 





1616 Filed September 24, 1954 


Defendants’ Motion Under Federal Rule 37(d) to Dismiss the 
Complaints of Intervening Stockholders for Failure to An- 
swer Interrogatories 


The defendants by their undersigned attorneys = 
the Court for an order under Federal Rule 37(d) dismissing 
the complaints of the intervenor-plaintiffs listed in a 
hibit A. 


The ground of this motion is that the said faite: 

1617 venors have failed to serve answers to the inter- 
rogatories served upon them by defendants. 

Respectfully submitted, | 


[Signed by counsel for Defendants] 
September 23, 1954 : 
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1618 Memorandum in Support of Defendants’ Motion Under 
Federal Rule 37(d) for an Order Dismissing the Com- 
plaints of Intervenor-Plaintiffs for Failure to Answer 


Interrogatories 

The plaintiff-intervenors whose names are listed in Ex- 
hibit A have failed to answer interrogatories served upon 
them by defendants, though almost six months’ time has 
been allowed. The interrogatories were served on April 
2 and April 8, 1954, respectively, ie., April 2 on the share- 
holders belonging to the Kaufman group and April 8 on 
those belonging to the Attenhofer and Klingler groups. 

In the circumstances dismissal of their complaints 
1619 is warranted under Federal Rule 37(d). 

For almost two years the stockholders have known, 
through their committees and counsel, that defendants were 
seeking the information to be elicited by the present inter- 
rogatories. On October 17, 1952 defendants first served 
interrogatories designed to elicit the facts of the status 
of the individual stockholders. The result, after much dis- 
cussion, was the order of the Special Master, July 21, 
1953, setting a bar date for the intervention of stockholders. 
Throughout, before and especially after the bar date was 
set, it was emphasized that the stockholders would have 
to answer interrogatories. 

The form of the interrogatories as now propounded was 
worked out by the parties under the supervision of the 
Special Master at the hearing of November 6, 1953, when 
the parties were planning on voluntary answers by the 
stockholders. Judge Pine approved the interrogatories on 
November 9, 1953. The plan of voluntary answers was 
thereafter abandoned and the bar date reinstated by the 
Court’s order of December 21, 1953. Again, the defendants 
and the Court made it clear that after intervention the 

stockholders would be required to answer the inter- 
1620 rogatories. (Proceedings before Judge Pine, Decem- 
ber 7 and 10, 1953, pp. 7, 8 and 49.) In addition, 
on January 29, 1954, defendants by letter informed counsel 
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of all three groups of intervenors that as soon as imnter- 
ventions were to take place, defendants would serve each 
intervening stockholder with the interrogatories approved 
by Judge Pine. This was for the purpose of minimizing 
any postponements of the time to answer SEE ES, 
after intervention. 

Following the intervention by the stockholders on March 
31, 1954, the bar date under the Court’s order of December 
21, 1953, defendants immediately, on April 2 and 8, 1954, 
served each intervenor with a set of the interrogatories 
previously approved. The interrogatories called for an- 
swers within thirty days. Upon motion of the intervenors, 
the Master, at the hearing of April 27, 1954, granted an 
extension of ninety days from the date of hearing, viz., 
until July 27, 1954, a total of about 115 days from service. 
On July 23, 1954, the Kaufman group moved for a 4urther 
extension, and the Master, by order of August 13, 1954, 
extended until September 15, 1954 the time within which 
all intervening shareholders shall answer defendants’ inter- 
rogatories, a total of five and a half months from service 
of the interrogatories, and almost two years from the 
beginning of the affair. 

The necessity for answering the interrogatories is. of 
course a matter of law. But ay necessity, and the sanc- 
tions for failure to observe the law, were explicitly called 
to the attention of counsel. In his order of August 13, the 
Special Master specified: 


1621 ‘‘2. Inso far as plaintiff intervenors Kaufman, et al, 

are concerned, the present extension of time is con- 
ditioned upon counsel for the said plaintiff intervenors 
advising any and all intervenors represented by them 
who have not yet answered defendants’ interrogatories, 
that such interrogatories must be answered on or be- 
fore September 15, 1954, and that in default of answers 
to the said interrogatories, the Master, upon motion ‘of 
the defendants, and good cause therefor being shown, 
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will enter an order dismissing the claims of the said 
intervenors.”’ 


Counsel for both the Attenhofer and the Klingler group 
have impressed upon the individual members of their 
groups the absolute necessity for answering. Mr. Jones, 
counsel for the Attenhofer group, so stated expressly at the 
hearing before the Special Master of August 12 (Tr. p. 19). 
The Swiss Protective Committee of the Klingler group 
first addressed personal letters to each of the members in 
default and the American counsel thereafter impressed 
upon the Swiss Protective Committee the necessity for 
prompt action prior to the extended deadline. (See Stipula- 
tion with the Klingler group extending time for answering 
the interrogatories, August 6 attached hereto as Exhibit B.) 
And we understand that the committee for the Kaufman 
group mailed to each of the members a copy of the quoted 
order of the Master of August 13. 

The plaintiff-intervenors who are still in default have 
had time in generous abundance, notice repeatedly and 
even solicitous urging to answer. They have deliberated 
and for reasons of their own have determined not to answer. 
In the circumstances they cannot be thought of as simple 
folk who do not know their rights and obligations, or who 
have not been sufficiently advised. They are rather plaintiffs 

who do not wish to prosecute their suits or who have 
1622 deliberately refused to answer, appreciative of the 

sanction and indifferent to a dismissal. Their com- 
plaints must therefore be dismissed in the interest of 
orderly proceedings. The Court opened its doors to all of 
them but only on condition they prove their claim and 
abide by its rules and orders. They cannot be allowed to 
clog up the Court’s processes and to burden the defendants, 
if the case is to be brought to a conclusion within a reason- 
able time. 

Respectfully submitted, 


[Signed by counsel for Defendants] 
September 23, 1954 
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1666 Filed October 13, 1954 


City of Zurich, Canton of Zurich, Confederation of 
Switzerland, ss.: 


Hans Gut, being duly sworn, deposes and says: 
I am Managing Director of Schoop, Reiff & Co. 


On August 20th 1954, I sent to each of the persons named 
in the list annexed hereto as Exhibit A, a copy of the order 
of William J. Hughes, Jr., dated August 13, 1954, together 
with a circular dated Angust 20, 1954, copy of which’ is 
annexed hereto as Exhibit B. | 

The persons named in Exhibit A hereto, are those inter- 
venors who had not yet answered the defendants? inter- 
rogatories, and the circular annexed hereto as Exhibit B 

advises them that such interrogatories must be an- 
1667 swered on or before September 15, 1954, on pain of 

dismissal of the claim of those intervenors not as 
interrogatories by that date. 


Hans Gur 





Confederation of Switzerland, Canton and City of Zurich, 
Consulate General of the United States of America, SS: 
Subscribed and sworn to by Hans Gut, before me a Vice- 

Consul of the United States of America in and for the 

consular District of Zurich, Switzerland, duly commis- 

sioned and qualified, this 5th day of October 1954. ! 


/s/ M. Hussman 


Marcaret HussmMan 
Vice Consul of the United States 
of America at Zurich, Switzerland 


Service No. 1504 
No fee prescribed 
Tarir Item 38 


SEAL 
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1680 Filed November 16, 1954 


Opinion on Motion to Dismiss for Failure to Answer 
Interrogatories 
On August 13, 1954 the Special Master entered an order 
extending the time within which claimants must answer 
interrogatories until September 15, 1954. In that order 
it was indicated that the Master upon motion and a showing 
of good cause would enter an order dismissing the claims 
of those failing to answer within the prescribed period. On 
September 24, 1954 the Government filed such a motion 
and a hearing has been had on objections thereto. 
For the reasons hereinafter stated the Master is of the 
opinion that the Government’s motion must be granted. 
The present matter has a long history dating as far 
back as October 17, 1952, over two years ago. On that 
date the Government first served interrogatories seeking 
facts as to the status of individual stockholders. After 
hearings the Master rendered an opinion dated January 
31, 1953 followed by an order dated July 21, 1953 requiring 
stockholders on whatever theory they were seeking 
1681 recovery and however represented to appear by 
name. QOne of the purposes of this requirement was 
to effectuate the Government’s discovery rights with par- 
ticular reference to its right to have its interrogatories 
answered personally by the stockholders as distinguished 
from obtaining the information secondhand from the stock- 
holders’ representative (See Opinions of Master dated Jan- 
uary 31 and July 21, 1953 and Order dated July 21, 1953, 
par. 16). The Master’s opinion of January 31, 1953 was 
filed after hearing objections filed by the Kaufman inter- 
venors November 24, 1952 and the Attenhofer intervenors 
November 20, 1952. Likewise the Master’s order of July 
21, 1953 was entered after hearing the Government’s motion 
filed April 16, 1953 that certain stockholders be required 
to appear by name within a stated time and objections 
thereto and after hearing the Attenhofer intervenors’ 
motion filed May 27, 1953, for a stay of all proceedings 
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pending final determination of the validity of the dismissal 
of Chemie’s suit pursuant to Chief Judge Laws’ opinion of 
February 19, 1953. It is a fair statement therefore that 
representatives of the Kaufman and Attenhofer groups 
were aware from October 1952 onward that the Govern- 
ment was seeking information of individual stockholders 
by way of interrogatories to be answered by each such 
stockholder. Subsequent intervenors would nee be 
on similar notice. 

The order of the Master dated July 21, 1953 above re- 
ferred to fixed a bar date of December 31, 1953 within which 
individual stockholders must come in by name and assert 
their claims. It was without prejudice to the right, if any, 
of such stockholders to file separate suits if they so decieale 
however no such suits have been filed (Master’s Order of 

July 21, 1953, par. 18(B)). A motion addressed to 
1682 the Court (not the Master) to vacate this order on 

the ground it was beyond the authority of the Master 
was filed by the Attenhoffer intervenors on August 27, 
1953, with notice to the Kaufman and Klingler inter- 
venors. This resulted in a hearing before the Court 
(Judge Pine) on November 5, 1953 at which the matter 
of interrogatories to stockholders was extensively dis- 
eussed, resulting in the Court directing the parties to 
appear before the Master to have the form of the inter- 
rogatories settled. This was done at a hearing before the 
Master on November 6, 1953 after which the parties re- 
appeared before Judge Pine on November 9, 1953. On that 
date the parties agreed on a voluntary basis to attempt to 
obtain answers to the interrogatories and the Court fixed 
December 31, 1953 as the date on which the answers were 
to be filed (Tr. Nov. 9, 1953, pp. 6, 12). The parties again 
appeared before Judge Pine on December 7 and 10, 1953, 
at which time the Government advised the Court of Chief 
Judge Laws’ memorandum opinion of November 16, 1953 
indicating he would grant the Government’s motion to dis- 
miss Chemie’s main suit. This, the Government stated, 
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materially changed the situation as to the claims of stock- 
holders and required that they be made parties instead of 
being allowed to answer interrogatories on a voluntary 
basis. The Government therefore pressed its contention 
that the stockholders be made parties and answer the 
interrogatories in that capacity and for a bar date for 
appearances (Tr. Dec. 7 and 10, 1953, pp. 49; 20, 31, 55-64). 
The Court (Judge Pine) so held and by order dated Decem- 
ber 16, 1953 fixed March 31, 1954 as the bar date (Tr. Dec. 
7 and 10, 1953, pp. 66-67; 72). On that date some 2500 
stockholders intervened by name. 
1683 The order of the Master dated July 21, 1953 which 
required stockholders to intervene by name required 
the Government to serve it upon all intervenors of record 
and this was done. It likewise required publication in 
Zurich and Basle newspapers and in Washington, D. C. 
newspapers once a week for three consecutive weeks and 
once a month thereafter for four months. This was done. 
The Master’s order of July 21, 1953 gave as one of the 
grounds therefore the following: 


**(16) defendants are entitled to the benefit, in 
orderly fashion, of prescribed pre-trial procedures 
with respect to such allegedly non-enemy stockholders, 
and such procedures should reach such stockholders 
directly’’. 


This referred to the Government’s right to propound inter- 
rogatories directly to the stockholders and it is clear from 
the pre-history of the order that counsel for all parties so 
understood it. 

Judge Pine’s order of December 16, 1953 which extended 
the bar date until March 31, 1954 provided for republication 
of the Master’s order of July 21, 1953 (with the new bar 
date) in the same publications in Switzerland and in this 
country and this was done. 

Upon the intervention by name of the intervening stock- 
holders on March 31, 1954 the Government on April 2 and 
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April 8, 1954 served counsel with interrogatories addressed 
to each such stockholder. On April 12, 1954 counsel for 
the stockholders which included the Kaufman, Attenhofer 
and Klingler groups of intervenors filed objections to the 
interrogatories in certain respects and asked an additional 
90-day extension of time for answering the interrogatories. 
The latter was particularly opposed by the Government 
which invited the attention of counsel for the stock- 
1684 holders to its letter of January 29, 1954 putting them 
on notice that as the interrogatories had been brought 
to the attention of opposing counsel and had been approved 
by the Court as far back as November 1953, the Govern- 
ment would oppose any extension of the period for answer- 
ing the interrogatories as provided in Rule 33 FRCP. 
The stockholders’ objections and their request for a 
further extension of time were heard by the Master on 
April 27, 1954. The Master granted a three-months’ ex- 
tension of time to expire July 27, 1954, within which the 
answers were to be filed (Tr. Apr. 27, 1954, p. 136). There- 
after on July 23, 1954 the attorneys for the Kaufman group 
of intervenors moved for a further 90-day extension. The 
Government opposed this and a hearing was had on the 
motion August 12, 1954 at which time counsel for the 
Attenhofer group joined in the motion. The result was 
that the Master by order dated August 13, 1954 granted all 
intervening parties a further extension of time to answer 
the Government’s interrogatories, the time to expire at 
11:59 P.M. September 15, 1954. Because of the peculiar 
circumstances of the Kaufman group the order provided: 


‘‘2. In so far as intervenors Kaufman, et al. are 
concerned, the present extension of time is conditioned 
upon counsel for the said plaintiff intervenors advising 
any and all intervenors represented by them who have 
not yet answered defendants’ interrogatories, that such 
interrogatories must be answered on or before Sep- 
tember 15, 1954, and that in default of answers to the 
said interrogatories, the Master, upon motion of the 
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defendants, and good cause therefor being shown, will 
enter an order dismissing the claims of the said inter- 
venors.”’ 


The latter statement while addressed to the Kaufman 
group was, of course, notice to all. 


1685 The defendants, as already seen, on September 24 

last filed their motion to dismiss the complaints of 
stockholders who failed to answer defendants’ interroga- 
tories. On this a hearing was had before the Master on 
October 13, 1954 at which time the intervenors’ opposition 
was asserted. Their principal grounds were that Rule 37(d) 
permits dismissal only in the event the failure to answer is 
wilful and that the non-receipt of answers is not a sufficient 
basis from which to infer wilfulness (Tr. Oct. 13, pp. 13-19, 
30, 33, 42, 44-46). Counsel for the intervening stockholders 
likewise suggested that many of them had sold their stock 
in the interim, which, counsel stated, raised the question 
of the right of the vendees to be substituted under Rule 
25(c) FRCP (Tr. Oct. 13, 1954, pp. 22, 33-38). Counsel for 
one group of stockholders suggested the Master should en- 
ter an order, if he thought it appropriate, that the vendees 
be substituted as intervening parties plaintiff under Rule 
25(c) FRCP (Tr. Oct. 13, 1954, p. 34). Counsel for another 
group felt the proper order would be one stopping this 
side of dismissal but providing that no intervening stock- 
holder failing to answer interrrogatories could proceed 
further without the express permission of the Court (Tr. 
Oct. 13, 1954, pp. 17-18). 

The Master is unable to accede to any of these sugges- 
tions. Taking the last two first it seems quite clear that 
the Master has no power, without a motion under Rule 
25(c) FRCP, to interject new intervenors into this litiga- 
tion. Even with a motion the question would arise as to 
whether there was any right of substitution in view of the 
provisions of the Anti-Assignment Statute (31 U.S.C. Sec. 
203) prohibiting assignment of claims against the United 


BS ne BS 
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States. The matter is not now before the Master and i is 
expressly left undecided either way. : 


1686 As to the second suggestion that the venir, of 

non-answering stockholders be retained for further 
possible action if, as and when they should answer i futuro, 
the Master feels that such action would amount to a denial 
of the Government’s right to sanctions under Rule 37 (d). 


Coming to the main question, Rule 37(d) FRCP paorapes 
as follows: 


‘S(d) Ifa party . . wilfully fails to appear fetes 
the officer who is to take his deposition, after being 
served with a proper notice, or fails to serve answers 
to interrogatories submitted under Rule 33, after 
proper service of such interrogatories, the court on 
motion and notice may strike out all or any part’ of 
any pleading of that party, or dismiss the action or 
proceeding or any part thereof, or enter a judgment 
by default against that party.’’ 

Counsel for the intervening stockholders argue under this 
rule that the failure to answer interrogatories must be 
‘‘wilful’’ citing 4 Moore’s Federal Practice (2nd Ed.) See. 
37.04, pp. 2306-2308 and footnote 2. They contend the non- 
receipt of answers is an insufficient basis for arguing wil- 
fulness. Assuming ‘‘wilfully’’ in Rule 37(d) FRCP modi- 
fies failure to serve answers, and grammatically this does 
not appear to be the case (see Moore footnote 2 above 
cited) the Master is of the opinion that the facts and 
circumstances in the present case are sufficient to show 
wilfulness. Even if the stockholders knew nothing of the 
prospective interrogatories until April 1954 the period 
elapsing thereafter until the bar date of September 15, 
1954 would appear to have been amply sufficient to enable 
them to become informed of their obligations. The self- 
interest of attorneys and clients alike suggests the unlikeli- 
hood of the latter being in the dark as to the Government’s 
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interrogatories. Indeed the record shows persistent action 

by their attorneys to bring the matter to their clients’ 
1687 attention. The order of the Master dated August 

13, 1954 extending the period for answering until 
September 15, 1954 gave fair and explicit notice to all (and 
not merely to the Kaufman intervenors) as to the likelihood 
of a dismissal upon good cause being shown for failure to 
meet the deadline. In this aspect the Master followed the 
procedure observed in Dunn v. Pennsylvania R. Co., 96 F. 
Supp. 597; Dann v. Campagnie Generale etc., 29 F. Supp. 
330, and other cases wherein the Court acting im terrorem 
allowed an additional time after which, in the event of 
non-action, the complaint would be dismissed. 

The present decision is based upon the aggregate of facts 
and circumstances shown herein and not upon any technical 
definition of ‘‘wilful’’ even assuming that under Rule 37(d) 
FRCP the failure to answer interrogatories must be ‘‘wil- 
ful,’’ as to which no opinion is expressed. The word 
‘‘wilful’’, as the courts have said, is a word of many mean- 
ings (Spies v. U.S., 317 U.S. 492, 497; U. S. v. Murdock, 
290 U.S. 389, 394). In the present context it would seem 
to have the general meaning of failing to answer the inter- 
rogatories after being advised of the obligation to do so 
(U. S. v. Illinois Central R. Co., 303 U.S. 239, 242-243). 
The latter is amply shown in the present record and the 
non-receipt of answers is sufficient, taking the other circum- 
stances into consideration, to show the failure to answer. 
Thus the requirements of Rule 37(d) FRCP are met. The 
Master is fortified in his views by the decisions of Chief 
Judge Laws dated February 19, 1953 and November 16, 
1953 (111 F. Supp. 435 and 15 FRD 83) dismissing Chemie’s 
main suit for failure to produce documents under Rule 34 
FRCP ard by Judge Pine’s decision herein dated December 
16, 1953 fixing March 31, 1954 as a bar date after which no 
further interventions could be filed. The present decision 

is no more drastic and has equal circumstances to 
1688 support it. In the event of exceptional cases of 
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mistake, inadvertence, surprise or excusable neglect, or 
any other reason justifying relief from a judgment, the 
party has always the right to proceed under Rule 60(b) 
FRCP covering relief from a judgment or order. ! 


Accordingly the Master is of the opinion that the aoe 
ernment’s motion to dismiss must be sustained. An eEpEe- 
priate order should be presented. 


Wo. J. Hucuess, Jr. 
Special Master 


November 16, 1954 





1689 Filed November 19, 1954 
Order 


Upon the motion of the defendants for an order under 
Federal Rule 37(d) dismissing the complaints of inter- 
venor-plaintiffs who have failed to serve answers to the 
interrogatories served upon them by defendants, and after 
hearing the parties, and upon all the papers and proceed- 
ings had herein and after having filed an opinion dated 
November 16, 1954, granting said motion, now therefore 


Ir Is Onprerep that the complaints of the intervenor- 
plaintiffs whose names are listed in the attachment hereto 
(by this reference incorporated herein) be and hereby are 
dismissed. 

Wurm J. Hucuss, J 2. 
Special Master. 
November 19, 1954 : 
Seen: 


[Counsel for Intervenors Kaufman et al.] 
[Counsel for Intervenors Attenhofer et al.] 
[Counsel for Intervenors Klingler et al.] 
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1796 Filed, February 7, 1955 
Supplementary Order of Dismissal for Failure to Answer 
Interrogatories 


Upon the motion of the defendants, dated September 23, 
1954, for an order under Federal Rule 37(d) dismissing 
the complaints of certain intervenor-plaintiffs, including 
Benjamin W. Blijdenstein, Jakob Winteler, Emily Taylor, 
and Klaas Visscher, for failure to answer interrogatories 
served upon them by defendants, and after having filed 
an opinion dated November 16, 1954 granting said motion, 
and after having entered an order on November 19, 1954 
which dismissed certain complaints, not including those of 
the above-named intervenor-plaintiffs, and upon the further 
motion of defendants, dated February 4, 1955, for a sup- 
plementary order dismissing the complaints of the above- 
named four intervenor-plaintiffs, and it appearing that 

the time, as extended, of each of the above-named 
1797 intervenor-plaintiffs to answer the said interroga- 
tories has expired, now therefore 


Ir Is OrnpErep that the complaints of intervenor-plaintiffs 


(a) Benjamin W. Blijdenstein 
(Defendants’ No. 523) ; 


(b) Jakob Winteler 
(Defendants’ No. 1664); 


(ec) Emily Taylor 
(Defendants’ No. 1727); and 


(d) Klaas Visscher 
(Defendants’ No. 1577) 


be and hereby are dismissed. 
Wuuum J. Hueues, Jr., 
Special Master. 
February 4, 1955 


No objection: C. Frank Reifsnyder, One of counsel for 
Intervenors Attenhofer et al. 
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1801 Filed, February 17, 1955 


Second Supplementary Order of Dismissal for Failure to Answer 
Interrogatories 
Upon motion of the defendants, dated Beemer 23, 
1954, for an order under Federal Rule 37(d) dismissing 
the complaints of certain intervenor-plaintiffs for failure 
to answer interrogatories served upon them by defendants, 
and after having filed an opinion dated November 16, 1954 
granting said motion, and after having entered an order on 
November 19, 1954 which dismissed certain complaints, not 
including that of Paul Kocher, and upon the further motion 
of defendants, dated February 10, 1955, for a second sup- 
plementary order dismissing the complaint of Paul Kocher, 
and it appearing that his time, as extended, to answer the 
said interrogatories has expired, now therefore | 
1802 Ir Is Oxpsrep that the complaint of intervenor- 
plaintiff Paul Kocher (Defendants’ No. ae be 
and hereby is dismissed. 
Wim J. Hueues, JR, : 
Special Master: 
February 17, 1955 


No objection: Edmund L. Jones, Counsel for Intervenor 
Attenhofer, et al. 
| 


1808 Filed June 20, 1955 | 


Opinion on Government's Motion for Summary Judgment 


The Government has moved for summary judgment as 
to certain named intervenor-plaintiffs, members of the 
Kaufman, Attenhofer and Klingler groups, on the ground 
they purchased their stock in plaintiff corporation subse- 
quent to the date of vesting and hence their claims are 
barred by the Anti-Assignment Statute, 31 U. S. C. See. 
203. That statute reads as follows: 


‘*All transfers and assignments made of any ne 
upon the United States, or of any part or share thereof, 
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or interest therein, whether absolute or conditional, 
and whatever may be the consideration therefor. . 
shall be absolutely null and void, unless .. .”’ (Excep- 
tions inapplicable) 


The Government’s motion applies only to some, not all 
of the intervenors. Thus the Kaufmans, Attenhofer and 
Klingler allege they acquired their personally owned stock 
prior to vesting. (Kaufman Compl. Par. 7; Attenhofer 

Compl. Par. 8; Klingler Compl. Par. 6). The Gov- 
1809 ernment’s motion is addressed to such of their ad- 

herents as got their stock later, by assignment. 
No factual defenses denying interim assignments have been 
filed in answer to this motion.’ The Kaufman intervenors 
meet it by contending that under Kaufman v. Societe, 343 
U. S. 156, they are asserting a derivative corporate claim 
for the return to the corporate plaintiff of the proportion 
of assets represented by non-enemy tainted stock. As this 
corporate claim has not been assigned the Kaufman inter- 
venors assert the Anti-Assignment Statute is inapplicable. 
The Attenhofer and Klingler intervenors claim the Anti- 
Assignment Statute was never meant to apply to cases such 
as the present. However, if it does apply they still claim 
a right of recovery on the ground they have sued on the 
Kaufman derivative theory as well as on a personal right 
of action.” 

It would appear to be unnecessary to consider whether 
the Anti-Assignment Statute is applicable if the various 
intervenor-assignees can avail themselves of Kaufman’s 
derivative theory and if, further, that theory, insofar as 





1It is true the Klingler intervenors assert there are genuine issues of ma- 
terial facts as to whether any so-called assignment was knowing and deliberate 
if made prior to the Supreme Court decision in Kaufman v. Societe, April 7, 
1952. However, in view of the basis of the present decision this defense may 
be disregarded. 


2The Attenhofer intervenors invoke the Kaufman derivative theory in the 
Amendment to their Complaint in intervention filed March 2, 1953. Count 2, 
Paragraph 12 of the Klingler Complaint adopts Count 1, Paragraph 6 of the 
Kaufman Complaint which sets forth the derivative theory. 
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‘‘others similarly situated’’ is concerned,’ avoids the Anti- 
Assignment Statute. In the opinion of the Master 
1810 the answer to these two questions is found in an 
analysis of the Supreme Court’s holding in Kauf- 
man v. Societe, 343 U. S. 156. 

The Kaufman Complaint in intervention was a deriva- 
tive stockholder’s suit filed by Kaufman for his own 
benefit and that of all other non-enemy stockholders simi- 
larly situated. Kaufman’s motion to be allowed to file 
it was denied by the two lower courts but sustained by the 
Supreme Court (Kaufman v. Societe, 343 U. S. 156). The 
we Supreme Court’s opinion shows on its face that it was 
dealing with a derivative stockholder’s suit. For one thing, 
that was the only matter before it and hence, technically, 
any holding that non-enemy stockholders could assert rights 
> directly would amount to dictum. But in addition the sa 
ion states: 





‘‘. |. petitioners contended that they and other “ite 
enemy stockholders had claims in the corporate assets 
which it was the corporation’s duty to protect. Alleg- 
ing that the dominant enemy group which had charge 
of the suit would not press the corporate claim in a 
manner that would adequately protect the claims of 
innocent shareholders, petitioners asserted a right to 
intervene under Rule 24(a) of the Federal Rules of 
Civil Procedure.’’ (Op. p. 158) 


The above quotation emphasizes the very essence of a 
derivative stockholder’s suit, i.e. that it is brought to assert 
a corporate claim which the corporation refuses to assert. 


3 As already indicated, there is no difficulty as to the two Kaufmans, Atten- 
hofer and Klingler; it is conceded they acquired their stock prior to vesting. 
The question is whether the others, the late-coming assignees, can in this’ way 
avoid the Anti-Assigument Statute. 


1This is further indicated by the Supreme Court’s reference to Rule 
< 24(a)(2) FRCP, the section under which stockholders ordinarily assert deri- 
vative corporate rights. The Supreme Court concludes its opinion by stating: 


‘¢This brings the claim of intervention squarely within Rule 24(2) (2) 
of the Federal Rules of Civil Procedure.’’ (Op. p. 162) 
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The Court continued: 


‘|. . petitioners charge that it is Interhandel’s 
corporate duty to assert a claim for their proportion- 
ate interests in the assets ...’’ (Op. p. 160) 


1811 And also: 


‘*Petitioners further allege that the corporate man- 
agement refuses to assert such a claim ...’’ (Op. p. 
160) 


The above quotations clearly refer to the corporate claim 
which the Supreme Court held could be asserted by the 
Complaint in intervention. The Court deals with the 
Government argument favoring individual suits as follows: 


‘*... it is argued that if nonenemy stockholders are 
to be given a chance in court (which right is chal- 
lenged), they should be limited to individual suits for 
money judgments against the Custodian. ... But we 
think the questions involved in disputes like this can 
be more appropriately resolved in the corporate ac- 
tions authorized by §9(a) than by resort to a multi- 
plicity of separate actions.’’ (Op. p. 161) 


The Court thus erects a road sign pointing to a cor- 
porate action as the right path to follow. The Court next 
states: 


‘‘In such suits the nonenemy stockholder in his own 
right may assert his nonenemy character in order to 
protect his own interest from the enemy taint caused 
by other stockholders. Courts trying such corporate 
actions have adequate equitable power and procedural 
flexibility to protect all interests, even when the cor- 
porate recovery is not for the benefit of all stock- 
holders but only for those who are nonenemies.’’ (Op. 
p. 161) 


The matter is clinched by the words ‘‘corporate recov- 
ery’’ for although ‘‘the nonenemy stockholder in his own 



































153 





right may assert his nonenemy character in order to pro- 
tect his own interest from the enemy taint’’ the end result 
of his efforts must, the Supreme Court says, wind up a a 
‘‘corporate recovery’’. (Op. p. 161) 

It follows that under Kaufman v. Societe, supra, the 
intervenor’s nonenemy taint can be shown by a Complaint 
in intervention asserting a corporate right to a partial re- 
covery for the benefit of stockholders showing lack of enemy 

taint. The fact that under Kaufman v. Societe (Op. 
1812 p. 161) whatever is recovered will be distributed to 

these particular stockholders only does not negative 
the corporate assertion of the right; the corporate claim is 
the conduit by which the nonenemy segment of the assets i is 
siphoned off into the innocent stockholder’s hands. ! 

The Master has consistently recognized the right to inter- 
vene on the corporate theory,’ though conceding that the 
Kaufman opinion might also be construed to authorize indi- 
vidual assertions of nonenemy stockholders’ rights. Out of 
excess of caution the Master upheld the validity of both 
theories for purposes of intervention.” Law Review articles 
appear to favor the corporate theory as the basis for the 
Kaufman decision.* On the other hand, in UVebersee v. 
McGrath, 343 U. S. 212, which was not a devirative stock- 
holder’s suit, the Court on the same day it decided Kaufman 
v. Societe, supra, remanded an individual’s claim imbedded 


1In Tr. July 14, 1952 at p. 91 the Master stated: ‘‘The Supreme Court 
has sustained the Kaufman intervention as a derivative stockholder’s inter- 
vention ... by way of actual holding.’’? Master’s Opinion re Intervention’ of 
Attenhofer, July 23, 1952, pp. 2-4. ‘‘While the Supreme Court validated the 
right of a non-enemy stockholder to assert his pro tanto claim by a derivative 
suit, it did not close the door to direct individual assertions of the right.’’ 
(Op. p. 3) See also Master’s Opinion on Objections to Defendant’s Inter- 
rogatories, Jan. 31, 1953, pp. 5-7, 11-12; also Opinion Denying Stay, July 2, 
1953, p. 3. 


2 The Master’s uncertainty as to whether Kaufman’s derivative theory aes 
was sustained in the Kaufman case is illustrated in the opinions cited in the 
above footnote; see also Opinion on Defendant’s Objections to Interrogatories, 
June 21, 1954, pp. 1-2. 


3 See 52 Columbia L. B. 799, 46 Am. J. Int. L. 554; 27 St. John’s L. Bee. 
139; 22 U. Cincin. L. B. 276. 
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in the Uebersee case for further proceedings in the light 

of the Kaufman decision. Thereafter the individual, 
1813 Fritz Von Opel, filed a personal claim for the return 

of seized corporate property, alleging lack of enemy 
taint. Also in Taterka v. Brownell, 117 F. Supp. 506, the 
Court upheld the right of a non-enemy stockholder to sue 
directly for the value of his stock and based its decision on 
the Kaufman case. Likewise, Albert v. McGrath, 104 F. 
Supp. 891, 896 was a direct as distinguished from a deriva- 
tive stockholder’s suit for a proportionate non-enemy stock 
interest in seized corporate assets. 

To sum up as to the meaning of the Kaufman decision, it 
undoubtedly sustains the right of a non-enemy stockholder 
to file a derivative corporate claim. All the intervenors 
involved in the present motion (whether Kaufman, Atten- 
hofer or Klingler intervenors) have asserted their rights in 
that way. They have a severable interest in the corporate 
assets * which the corporation, through the medium of a 
derivative intervention is entitled to assert. It is settled 
law that in a derivative stockholders suit or intervention 
the claim is a corporate one (13 Fletcher, Corporations, 

Sec. 5947, 5953, 6028) and the recovery belongs to the 
1814 corporation,’ (Fletcher, Corporations, Sec. 6028), 


1See Uebersee v. McGrath, U. 8. D. Ct., D. C. Civil Action No. 26,453. In 
Uebersee v. McGrath, 343 U. S. 212, Mr. Justice Minton refers to the ‘‘novel 
holding’’ of the Kaufman decision. 


2In addition, of course, to direct assertions of the right in the case of the 
Attenhofer and Klingler intervenors. (Attenhofer, Compl. Count 1; Klingler, 
Compl. Count 1). 


3 Kaufman v. Societe, 343 U. S. 156, 161; Albert v. McGrath, 104 F. Supp. 
891, 896; Taterka v. Brownell, 117 F. Supp. 506. Under ordinary corporation 
law stockholders do not have such a severable interest. Cf. Klein v. Bd. of 
Supervisors, 282 U. S. 19; First National Bank v. Maine, 284 U. S. 312, 329- 
330; Helvering v. O’Donnell, 303 U. S. 370; Bhode Island Trust Co. v. Dough- 
ton, 270 U. S. 69, 81-82. 


1 The prayers of the Kaufman intervention ask a corporate recovery (Kauf- 
man Compl. Count 1, par. 6; prayer 1). So, too, does the Attenhofer Amend- 
ment to the complaint and in the alternative the prayers in the Klingler 
Complaint. 
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‘subject, possibly, to the power of the Court to aon 
direct relief to avoid cireuity of action (Fletcher, Corpo- 
rations, Sec. 6028) or as here to earmark the funds for 
particular stockholders (Kaufman, Op., p. 161). 

In asserting this claim the pi eer does not sue as 
assignee but in its own right under See. 9(a) as construed 
by the Kaufman decision. Hence the Anti-Assignment 
Statute is inapplicable insofar as the corporation’s right 
to sue is concerned. However this only answers half the 
difficulty. The further question is: when it comes to the 
proof does the Anti-Assignment Statute prevent the cor- 
poration from proving that the latest assignee, the present 
owner of the stock, is an innocent holder? Or is that 
inquiry irrelevant precisely because of the Anti-Assignment 
Statute? ? 

The Attenhofer and Klingler intervenors answer these 
questions by urging that if there are assignments herein 
they are like assignments by operation of law which are 
outside the statute.* The Master is unable to accede to 

this contention due to the absence of any inter- 
1815 vening legal or governmental act and for the com- 

pelling reasons given in U. S. v. Shannon, 342 U.S. 
288, 293. Also these intervenors say that Congress, in rea- 
son and common sense, could not have intended the Anti- 

2 Counsel for one group of intervenors finds the answer in the analogy, of 
2 corporation’s claim against the United States for a tax refund. He states 
that the Anti-Assignment Statute would not diminish the claim by reason: of 
. assignments of stock made after the right accrued. This is quite true. But 
where as here the amount of the corporate recovery depends on the status of 


particular stockholders a far different question is presented. The question 
is, does the Statute outlaw proof of non-enemy taint of the assignee? 


3 Citing U. S. v. Aetna Surety Co., 338 U. S. 366, primary purpose to pre- 
vent buying up of claims against the United States; Erwin v. U. S., 97 U. 8. 
392, Butler v. Gorely, 146 U. S. 303, not applicable to assignments in bank- 
ruptcy; Seaboard Airline Co. v. U. 8. 256 U. S. 655, Western Pacific RB. Co. 
v. U. S., 268 U. S. 271, Kingan ¢ Co. v. U. S., 44 F. (2) 447 not applicable 
to claims acquired in corporate mergers; Goodman v. Niblack not car ae 
to voluntary assignments for creditors. 
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Assignment Statute to apply to stock transfers such as the 
present.* 

This type argument is discussed by Judge Learned 
Hand: 


‘When a judge (or a master) tries to find out what 
the government would have intended which it did 
not say he puts into its mouth things which he thinks 
it ought to have said, and that is very close to sub- 
stituting what he himself thinks right.’’ (Is a Judge 
Free in Rendering a Decision? reprinted in Learned 
Hand, The Spirit of Inberty, p. 108). 


The argument however has a certain appeal in the 
broad sense. There are many assignments of government 
claims which cannot possibly come within the statute. Thus 
every delivery of a dollar-bill, or any other sum of paper 
money, involves an assignment of a claim against the 
United States.2 Government bonds are all claims against 
the United States and are freely assignable;* the same is 
true of 90 day Treasury bills and other forms of govern- 

ment obligations.* There are therefore certain types 
1816 of property to which the Anti-Assignment Statute 

does not apply. The reason is the property itself: 
its very nature presupposes its free assignability. The 
reasons, however, which make U. S. currency or govern- 
ment bonds assignable would appear to apply equally well 
to corporate stock, even stock of a foreign corporation. 
Just as a promise to pay the claim of the holder is speci- 
fied on each government bond so, too, it must be read into 





1 Applying the theory of such cases as Guessefelt v. McGrath, 342 U. 8. 
308, 319; The Church of the Holy Trinity v. U. S., 143 U. S. 457; Erwin v. 
U. S., 97 U. S. 392; U. 8. v. American Trucking Assn., 310 U. S. 534, 543; 
U. S. v. Kirby, 7 Wall. 482, 486-487. 


2 Every dollar bill contains the statement ‘‘This certifies that there is on 
deposit in the Treasury of the United States of America one dollar payable 
in silver to the bearer on demand.’’ 


3 With some exceptions such as World War II bonds Series F and G. 
4 See the Gold Clause Cases, Norman v. B. g O. B. Co., 294 U. S. 240. 
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each stock certificate possessed by a non-enemy tainted 
stockholder. There is no way to cut away the American 
assets from a share of non-enemy owned stock. If the 
sale of the share would divest it of its American rights 
(so-called) which in large part make up its value the result 
would be either to prevent its being sold at all or, if sold, 
to give the United States a wind-fall of the stockholders 
proportionate share of the seized assets. It is difficult to 
read such a resultant into Sec. 9(a) of the Trading with 
the Enemy Act; certainly it militates against the beneficent 
construction placed upon the Act by the Supreme Court in 
the Kaufman case. When the Supreme Court in that case 
said that the rights of innocent stockholders must be fully 
protected (Op., p. 160) it made the statement without 
qualification; it is difficult to believe it was referring to 
stockholders far back in the chain of title. 

The Kaufman decision appears to speak in presenti. The 
Court, as said, stresses that the ‘‘rights of innocent stock- 
holders . . . must be fully protected’’ (Op., p. 160). The 
Court further says: 


‘‘The innocent stockholder may not have oe to 
corporate assets but he does have an interest which 
Congress has indicated should not be confiscated. 44 
(Op., p. 160, italics added.) 


1817 These statements do not appear to refer to eat 
stockholders but to present ones. Also the Anti- 
Assignment Statute is limited to ‘‘claims’’ or interests in 
claims. A claim would appear to indicate a right and 
some prospect at least of a remedy. There was no idea 
at all of a remedy herein until the Kaufman decision: | 
The present case involves the pull and tug of contending 
Congressional policies, the age-old policy of the Anti- 
Assignment Statute on the one hand? and on the other the 


1 This of course does not mean that the Kaufman decision created the right 
or the remedy on April 7, 1952; the Supreme Court simply declared on that 
date what Congress intended when the statute was enacted. 


2The government’s policy arguments are summed up in JU. S. Vv. Shannon, 
342 U. S. 288. 
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Trading with the Enemy Act as construed by the Supreme 
Court in the Kaufman case. The Master admits he is tread- 
ing in dark areas; as said in Clark v. Uebersee, Finanz- 
Korp., 332 U. S. 480, 488 dealing with this very statute 
‘‘the problem is not without its difficulties whichever way 
we turn.’’ However it is felt that the dominant factor is 
the Supreme Court’s emphasis upon the rights of non- 
enemy stockholders under the 1941 amendment to Sec. 9(a) 
of the Trading With the Enemy Act. (Kaufman Op., p. 160; 
Uebersee Finanz-Korp. v. McGrath, 343 U. S. 212.) Either 
a literal or an expansive construction of the Anti-Assign- 
ment Statute would in large part nullify the congressional 
policy there announced.* Accordingly the present holding 
is that the Anti-Assignment Statute does not bar the corpo- 

rate recovery in the derivative interventions herein. 
1818 It was suggested by counsel in argument and in the 

intervenor’s briefs that the Kaufman decision means 
that the government must return all assets except such as 
are enemy tainted. This is an over-simplification; it over- 
looks the fact that there must be a valid claimant for each 
dollar of assets to be returned. As above indicated the 
present holding is that in the derivative interventions filed 
herein freedom from enemy taint may be shown as to each 
present stockholder. This holding is intended to give ef- 
fect to the public policy of Sec. 9(a) as construed by the 
Supreme Court in the Kaufman case. If however the Mas- 
ter be wrong in his viewpoint and the Anti-Assignment 
Statute be held applicable, there is an alternate theory 
which would appear to meet the objections of the rigorists. 
That is that in these derivative interventions proof could 
be submitted of the absence of enemy taint of the stock- 
holders holding stock on the date of vesting. This proof 
would do no violence to the Anti-Assignment Statute be- 
cause it would relate to non-enemy taint prior to any as- 
signment. Nor, if the claim should be allowed would 
payment to the corporation appear to violate the statute 





3 See Learned Hand J. Op. cit., pp. 106-107. 
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because the corporation is in contemplation of law the 

claimant and it is not an assignee. The Court could later 

supervise the distribution of such moneys to present own- 

ers of the stock and in so doing could take proper safe- 

guards that the recipients were in no way Sues 
tainted.* 

1819 The government’s motion for summary judgment 
as to the named intervenors is denied. 


Wo. J. Hueues, Jr., 
Special Master. | 
June 18, 1955. | 


| 





1821 Filed July 6, 1955 
Opinion on Motion to Intervene or for Substitution 


On October 30, 1954 Ottilie Greuter-Wegman bought two 
shares of Chemie stock from Erwin Wacker who inter- 
vened herein as one of the Kaufman (derivative) group 
on March 31, 1954. She asks to be allowed to intervene 
under Rule 24 F.R.C.P. or to be substituted for Wacker 
under Rule 25. 

The Master’s opinion of June 18, 1955 on the govern- 
ment’s Motion for Summary Judgment holds that the 
Anti-Assignment Statute 31 U. S. C. Sec. 203 does not bar 
the assertion of a derivative claim by the corporation even 
though the recovery would ultimately inure to a non-enemy 
stockholder who acquired his stock subsequently to the 
date of vesting. The reason, in the opinion of the Master, 
is the overriding policy of Section 9(a) of the Trading 
With the Enemy Act as construed by the Supreme Court 
in Kaufman v. Societe, 343 U. S. 156. It would appear to 
follow that the same policy applies to the present applicant. 
There is no essential difference in status between a non- 
enemy stockholder who acquires his stock subsequent to 





1 Under this theory the present stockholders who bought after the date of 
vesting would assert their claims not against the United States but as 
the corporation for their pro-rata share of the corporate recovery. 
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vesting and one who acquires it later still, i.e., subsequent 
to the filing of the corporate intervention. In each case 
it is the corporation which asserts the right which, 

1822 under the Supreme Court’s decision, must be pro- 
tected. Hence there is no more a violation of the 
Anti-Assignment Statute in the one case than in the other. 
Nor is there, in the Master’s opinion, any violation of 
the bar date. The Master’s opinion and Order of July 21, 
1953 requiring claimants to appear by a date certain or 
have their claims barred did not change the derivative na- 
ture of the Kaufman intervention.’ So far as derivative 
claimants were concerned it simply required that those the 
corporation asserted to be non-enemy tainted should ap- 
pear by name and be counted at a time when it would do 
the government the most good.” Erwin Wacker, the present 
applicant’s predecessor appeared within the proper time 
and thus met the requirements of the bar date. Ottilie 
Greuter-Wegman simply wants the benefit of what her 
predecessor has done. Under the Kaufman decision she 


must be given what she asks; otherwise, as the Supreme 
Court notes (Op. p. 162), she might be bound by the main 
corporate judgment. The government complains of hard- 
ship in administration but the hardship, if any, must be 
attributed to the statute and is inescapable. 


1The Master’s opinion dated July 21, 1953 recognized the validity of the 
individual theory but likewise preserved intact the corporate claim. It stated, 
p. 3: 


“*T am therefore of the opinion that individual claimants should, with- 
in a reasonable time, come in as parties plaintiff either as intervenors in 
their own right or by joining in one or other of the interventions already 
of record. This ruling in no way changes the derivative nature of the 
Kaufman intervention. Claimants may join in that intervention of the 
Kaufman theory, or file individual claims in intervention, as they see fit. 
The intent of this ruling is to preserve to Kaufman and his adherents the 
right to proceed on his theory unimpaired; the sole requirement is that 
such claimants shall appear as parties by name within the period fixed; 
otherwise their stock shall be excluded from consideration on Kaufman’s 
derivative theory.’’ 


2e.g., by permitting interrogatories to be addressed directly to the stock- 
holder. See opinion of the Master dated January 31, 1953. 
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1823 It would appear that substitution is the proper 
procedural approach.* Hence the motion to inter- 
vene is denied. The motion for substitution is granted. 


Wo. J. Hueues, Jr, 
Special Master. 
July 5, 1955. | 


1914 Filed November 9, 1955 
Memorandum of Decision 


There are before me two motions as follows: 


Motion of defendant Brownell to vacate the order of the 
Special Master of June 25, 1955, denying defendants’ mo- 
tion for summary judgment dismissing the complaints of 
named intervenor-plaintiffs, and for an order granting said 
motion to dismiss; and 





Motion of defendant Brownell to vacate the order of Bs 
Special Master of July 12, 1955, granting Ottilie Greuter- 
Wegmann’s motion to be substituted as a aa in 
the action. 


After hearing extensive argument and giving eben 
consideration to the opinions of the Special Master and the 
the exhaustive briefs filed by the parties in interest, I have 
reached the conclusion that the motions should be severally 
denied and that the orders of the Special Master referred 
to should be confirmed. | 


In reaching this conclusion, I do not want it cadersicod 
that I have adopted the Special Master’s opinions or his 
reasoning in toto; and I do not hold, and find it unneces- 
sary at this time to hold, that freedom from enemy taint 
of the present claimants is the sole criterion, but leave for 
future determination the question whether the right to re- 





3 Rule 25(c) FRCP; 9 Cyc. Fed. Proc. (3rd Ed.) Sec. 27.19, 
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cover is not also dependent upon freedom from enemy taint 
of the owners of the stock on the date of vesting. 
Counsel will submit appropriate orders. 


Davin A. Prxg, 
Judge. 
November 9, 1955. 





2008 Filed June 19, 1956 


Opinion on Objections to Government's Interrogatories Seeking 
Data as to Prior Owners of Intervenors’ Stock 
The Government has propounded interrogatories to vari- 
ous intervenors of the Kaufman, Attenhofer and Klingler 
groups. These intervenors have answered prior interroga- 
tories to the effect that they acquired their Chemie stock 
through various Swiss banks and that they do not know 
the names of the sellers of such stock. The present inter- 
rogatories would require these intervenors to obtain from 
the Swiss banks the names, addresses and nationality of 
all prior holders of this stock going back to June 14, 1940. 
If a corporation was a prior holder, the Government asks 
its place of business and the nationality of its officers, di- 
rectors and holders of any interest exceeding 30%. It asks 
the date of acquisition and nature of the interest of all 
prior holders of intervenors’ stock, the encumbrances, if 
any, of prior holders and whether such prior holders or 
any company in which they held office were ever blocked, 
black-listed or proclaimed by any of the Allies in connec- 
tion with World War II. Representative of the above are 
the Interrogatories propounded to the intervenor Abbt 
(Kaufman group), Mayer (Attenhofer group) and Studach 
(Klingler group). These intervenors and others to whom 
similar interrogatories have been propounded have filed 
objections; extensive briefs have been exchanged and oral 
arguments heard. 

2009 Primarily, the intervenors contend that the inter- 
rogatories are irrelevant. They say that under 
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Kaufman v. Societe, 343 U. S. 156, the intervenors are as- 
serting on behalf of the corporation claims for the return 
of the innocent stockholders’ proportionate share of the 
seized American assets. This means, they say, that they 
must prove the non-enemy stock content of Chemie as: of 
the date of vesting, which they say is the critical date? 
Having made such proof, the intervenors say the corpora- 
tion is entitled to recover. Such a corporate recovery, they 
contend, inures to the benefit of intervenor-stockholders 
owning stock on the date of recovery,” whether or not they 
owned stock as of the date of vesting. 

The Government in its answering Memorandum pre- 
serves its position that the intervenors’ claims are in no 
way derivative in character but entirely individual.* Its 
broad position is that not only must the present claimants 
show lack of enemy taint but they must also sho-v the pred- 
ecessor-owners of the present intervenors’ stock on the date 
of the declaration of war were free from such taint as 
well as all succeeding holders. Thus it says the enemy or 
non-enemy pedigree of each share of intervenors’ stock is 

essential.* The Government limits the intervenors’ 
2010 right of recovery to the present intervenors’ pro- 
portionate share of the seized assets based on their 
present stockholdings and without regard to the total 


1 Attenhofer Objections, p. 3, par. 3; p. 4, last paragraph; p. 5, par, 2; 
Attenhofer Suppl. Memo., p. 4, bottom and p. 5; Kaufman Objections, p. 4, 
par. 2; p. 5, par. 2; p. 6, par. 2; p. 7, par. 3. The Klingler intervenors 
adopted the Attenhofer and Kaufman Objections. See also Tr. Jan. ss a 


pp. 49, 89, 112. 


2 Attenhofer Objections, p. 4, par. 3; Kaufman Objections, p. 4, citing 
Overfield v. Pennroad, 48 F. Supp. 1008, 1018 and Central Rwy. Signal sc v. 
Longden, 194 F. (2d) 310; p. 7, par. 3. 


3 The Master has held that the interventions herein were based on both a 
derivative and an individual theory (Master’s Op., June 18, 1955; Op. July 
23, 1952; Master’s Order of Aug. 12, 1952; Judge Pine’s Order of Oct, 23, 
1952). The derivative aspect of the intervenors’ claims was seemingly ap- 
proved by Judge Pine in his Opinion of Nov. 9, 1955. 


4 Gov. Memo., pp. 5-8, Tr. Jan. 30/55, pp. 83-86, 91-93, 97-98, 104, 112-113, 
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amount of non-enemy stock on the date of declaration of 
war.: The critical date, it insists, for proof of non-enemy 
stock ownership is not the date of vesting but the date of 
outbreak of World War II, December 7, 1941.2 In this 
respect the Government urges a different date than that 
mentioned by Judge Pine who, in his opinion dated Novem- 
ber 9, 1955, stated: 


‘‘T do not hold and find it unnecessary at this time 
to hold, that freedom from enemy taint of the present 
claimants is the sole criterion, but leave for future de- 
termination the question whether the right to recover 
is not also dependent upon freedom from enemy taint 
of the owners of the stock on the date of vesting.”’ 


It is believed that the answer to most of the opposing 
contentions as to the relevancy or irrelevancy of the gov- 
ernment’s interrogatories lies in an analysis of Kaufman 
v. Societe, supra. In that case the Supreme Court on the 
basis of its decision in Clark v. Vebersee Finanz-Korpora- 
tion, 332 U. S. 485, sustained the right of the Government 
to seize assets of neutrals, ic. the American assets of 
Chemie, a Swiss corporation, but subject to the right of 
such neutrals, i.e. Chemie, ‘‘to have their assets returned 
if they could prove that they were free of any open or con- 
cealed enemy taint’? (Op. p. 159). Having dealt with 
Chemie, a neutral corporation, the Court then comes to 
consider its stockholders. As to these, the Court says: 


‘‘The corporate veil can now be pierced. Enemy 
taint can be found if there are enemy officers or stock- 
holders; even the presence of some non-enemy stock- 

holders does not prevent seizure of all the 

2011 corporate assets. But such a governmental 
seizure requires consideration of the plight of 

innocent stockholders. For as stated in the Uebersee 





1 Gov. Memo., pp. 9-10, Tr. Jan. 30/55, pp. 90, 96. 
2Gov. Memo., p. 3, Tr. Jan. 30/55, pp. 43, 83-86 
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Case, the amendment does not contemplate appropria- 
tion of friendly or neutral assets. While Congress has 
clearly provided for forfeiture of enemy assets, it has 
used no language requiring us to hold that innocent 
interests must be confiscated because of the guilt of 
other stockholders. Nor does the legislative history 
pointed out persuade us that Congress intended to in- 
flict such harsh consequences upon the innocent.’’ ( Op. 
p. 159). | 


The Court then states that in respect of neutral corpo- 
rations, ‘‘the rights of innocent stockholders to an interest 
in the assets proportionate to their stockholdings musti be 
fully protected’’ (Op. p. 160). The Court states the basis 
for this holding is not ‘‘any technical concept of derivative 
rights appropriate to the law of corporations.’’ It con- 
tinues: | 


‘“‘It is based on the Act which enables one not an 
enemy as defined in Sec. 2 to recover any interest, 
right or title which he has in the property vested. The 
innocent stockholder may not have title to corporate 
assets, but he does have an interest which Congress 
has indicated should not be confiscated because some 
others who have like interests are enemies.’’ (Op. p. 
160). | 


The Court then refers to the allegations of the Kaufman 
complaint to the effect that plaintiff intervenors are non- 
enemy stockholders and that it is Chemie’s ‘‘corporate 
duty to assert a claim for the return of their proportionate 
interests in the assets even though other stockholders who 
dominate the corporation are found to be enemies”’ (Op. 
p. 160). 

The Court then states that Chemie refuses to assert the 
innocent stockholders’ claim and so they can assert it them- 
selves not by ‘‘individual suits for money judgments 
against the Custodian’’ but ‘‘in the corporate actions au- 
thorized by Sec. 9(a)’’ (Op. p. 161). 
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The clear meaning of the above is that the Custodian can 
seize the assets of a neutral corporation—‘‘all the cor- 
porate assets’’ (Op. p. 160), but there immediately arises, 
by Congressional grant spelled out of Sections 2 and 9(a), 

a right of action on the part of innocent stockholders 
2012 to a return of the seized assets proportionate to 

their stock interests. This right of action arises 
immediately upon the seizure. The date of seizure is the 
day the so-called wrong was perpetrated and that is nat- 
urally the day the cause of action to right the wrong comes 
into existence. Who has this right of action? The answer 
is, obviously, the innocent stockholders on that date. Hence, 
it was the duty of the corporation when it sued for itself, 
to assert, in the alternative presumably, the rights of these 
innocent stockholders. When the corporation refused to 
do so, the Supreme Court states (Op. pp. 160-161) that 
these stockholders, acting through Kaufman, could take 
over the job themselves in the form of a derivative stock- 
holders’ intervention. Such intervention, if it is success- 
ful, will result in a ‘‘corporate recovery’’ ‘‘not for the ben- 
efit of all stockholders, but only for those who are non- 
enemies’’ (Op. p. 161). 

It follows from the rationale of the Supreme Court’s 
holding that the ‘‘innocent interest’’ confiscated by the 
seizure is the interest of innocent persons who were stock- 
holders of Chemie on the date of vesting. Hence the in- 
tervenors have the right and duty to prove the amount of 
stock owned by innocent stockholders in Chemie as of that 


1 The Government’s Memo, p. 7, quotes the Supreme Court’s statement, p. 
160, that its holding ‘‘is not based on any technical concept of derivative 
rights appropriate to the law of corporations’’ to support its contention that 
the Supreme Court in Kaufman did not recognize Kaufman’s intervention as 
derivative. The above quotation from p. 160 deals with the source of the 
public policy of Congress which, the Court in effect says, it gleans from the 
Act as a whole, and not from any ‘‘technical concept of derivative rights.’’ 
The opinion makes clear later, pp. 160-162, that the Kaufman intervention is 
derivative in character. 


2I.e., their interest in the seized American assets ‘‘proportionate to their 
stockholdings’’ (Op. p. 160). 
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date. The various groups of intervenors have formally 

adopted this position.* 
2013 + The ‘‘critical date’’, therefore, as of whic to 

calculate the amount of innocent holders’ stock for 
purposes of a present corporate recovery is the date on 
which the American assets were vested. But the date of 
vesting is not necessarily the ‘‘critical date’’ as of which to 
determine whether certain stockholders of Chemie were 
enemy or non-enemy in character under Section 2. The 
Government is quite right in contending that if certain 
stock was owned by enemy tainted persons on the date 
war was declared, they could not make valid assigment 
subsequent to that date to prevent vesting. (50 U. S. C. 
App. See. 7(b); Societe Suisse, etc. v. Cummings, 69 App. 
D. C. 154, 161; 99 F. (2) 387, 394; Schrijver v. Sutherland, 
57 App. D. C. 214, 19 F. (2) 688; Miller v. Schutte, 52 App. 
D. C. 359, 287 F. 604, 607; Uebersee Finanz-Korporation v. 
Brownell, 133 F. Supp. 615, 627; Rusche v. Brownell, Civil 
Action No. 2511-52, Dist. Ct, D. C. 1955 unreported; 
Sarthou v. Clark, 78 F. Supp. 139; Hansen v. Brownell, 
132 F. Supp. 47, mod. 135 F. Supp. 117, aff’d. C. A. D. C. 
May 10, 1956 unreported). The cases cited by the inter- 
venors do not hold that as between the date of declaration 
of war and the date of vesting the latter date governs as 
to enemy taint. Some of these cases deal with the date of 
ownership to support a claim under Section 9(a), i.e. a date 
immediately prior to the date of vesting. Others merely 
voice the general rule that to support a vesting order the 
Government can show enemy taint as of the date of vesting 
or, where apposite, at any other time during the war.) 
As the Government states,” the recitals in a vesting order 


3Tr. Jan. 30/56, pp. 89, 112; Attenhofer Objections, p. 3, par. 3; p. 4, 
last paragraph; p. 5, par. 2; Kaufman Objections, p. 4, par. 2; p. 5, par: 2; 
p. 6, par. 2; p. 7, par. 3. The Klingler intervenors adopted these viewpoints. 

1 Behn, Meyer § Co. v. Miller, 266 U. 8. 457; Swiss National Ins. Co. v. 


Miller, 53 App. D. C. 173, 289 F. 571, aff’d., 267 U. 8. 42; Sarthou v. Clark, 
78 F. Supp. 139. 


2Tr, Jan. 30/56, p. 105. 
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are not binding; a trial under Section 9(a) is a trial de 
novo. In the present case the intervenors admit that 
2014 they must prove the amount of stock owned by 
innocent persons as of the date of vesting. If the 

Government can show that any of this stock was owned 
by enemy tainted persons within the meaning of Section 2 
at a date subsequent to the declaration of war and before 
the date of vesting, it is entitled to do so; an assignment 
from an enemy to an innocent person in between the two 
dates would be invalid to prevent seizure and retention.” 
To repeat, under Kaufman it is only the stock of innocent 
persons on the date of vesting which must be returned 
(Kaufman Op. pp. 160-161). An assignee of an enemy 
holder would clearly not be an innocent person if the 
assignment were made after the declaration of war and 
prior to the date of vesting. As the Government points 
out, were such a person to be deemed innocent all rights 
of seizure could be defeated by the enemy holder simply 
selling to a non-enemy.*® 

If, however, the intervenors prove the amount of stock 
held by innocent persons (within the meaning of Section 
2) as of the date of vesting it follows that subsequent 
assignments are immaterial unless they result in a present 
ownership by an enemy-tainted person. As the intervenors 
point out, it is extremely unlikely that an enemy purchased 
any Chemie stock after the American assets were vested 
(Tr. Jan. 30/56, p. 110). 

To recapitulate, the rationale of the Kaufman decision 
indicates : 


(1) The intervenors must prove the amount of 


1See Footnote 4, p. 5 hereof. 


250 U. S. C. App. Sec. 7(b); Societe Suisse v. Cummings, 69 App. D. C. 
154, 161, 99 F. (2) 387, 394; Schrijver v. Sutherland, 57 App. D. C. 214, 19 
F. (2) 688; Miler v. Schutte, 52 App. D. C. 359, 287 F. 604, 607; Conrad v. 
Waples, 96 U. S. 279, 287. 


3 Government’s Memo., p. 6. 
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innocent person’s stock as of the date it was 
vested. 


2015 (2) The critical date for determining whether 
such persons are ‘‘innocent’’ or not is the date 

of declaration of war, or any date in between that date 

and the date of vesting if such persons SEE this 
stock between the two dates. 










7 


(3) Chemie, through the medium of the derivaiive 
interventions herein, is entitled to a recovery of the 
innocent stockholders’ proportionate share of ‘the 
seized American assets, the amount of their stock to 
> be caleulated as of the date of vesting. 























(4) The original intervenors and those similarly 
situated upon a showing of personal immunity from 
enemy taint within the meaning of Section 2, ‘are 
entitled to a division among themselves of the fund 
> so recovered by Chemie. 


> It should be pointed out that no harm can, in eae 
result to the Government as a result of the above holding. 
The present intervenors can never recover more than 
what the Government, under Kaufman, was morally and 
“P legally obligated to return to the innocent stockholders. 
The right of the present stockholders (intervenors) to 
step into their shoes is sustained by such cases as Overfield 
v. Pennroad, 48 F. Supp. 1008, 1018; Central Ry. Signal 
Co. v. Longden, 194 F, (2) 310; indeed it is familiar a 





ration law. 
> The present holding prevents frustration of the ne 
Ke ficent purposes of the 1941 Amendment providing for re- 


turn of innocent stockholders’ interests (Kaufman v. 
Societe, supra, p. 161). Bearing in mind that in Switzer- 
land each share of stock is represented by a separate cer- 
tificate (they have no 50 or 100 share or other multiple 
share certificates), it is obvious that tracing the pedigree 





1 Tr, Jan, 30/56, pp. 110-111. 
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of each of some 50,000 certificates back to the date of 
declaration of war would throw an impossible burden on 
the present claimants. It cannot be thought that Congress 
intended any such result which would all but nullify the 
rights of innocent stockholders which it was at such pains 
to protect. 
2016 The Government is in no position to insist that 
proof be made that each of these 50,000 stock cer- 
tificates contracted no enemy taint in its passage from 
person to person after vesting. The Kaufman decision 
says nothing about innocent stock certificates; it speaks 
of innocent persons. It is enough, therefore, to show that 
certain innocent persons’ property was seized and that 
certain innocent persons now claim it; the stock certificates 
cannot be supposed to have incurred a sort of corruption 
of blood in their transit from the first innocent holder (on 
the date of vesting) to the last. 

It follows from the above that the Government’s inter- 
rogatories to Abbt, Mayer and Studach and similar inter- 
rogatories to others which would attempt to trace the 
pedigree of the intervenors’ stock certificates are irrele- 
vant. 

As to whether the interrogatories are also burdensome 
in the sense that they make the intervenors ‘‘go to work’’ 
for their adversary (Aktiebolaget Vargos v. Clark, 8 
F. R. D. 635, 636, 12 F. R. S. 390; Webster Motor Car Co. 
v. Packard Motor Car Co., 16 F. R. D. 350, 351, 20 F. BR. S. 
485, 486) the Master appreciates the exception urged by 
the Government? where the interrogatories pertain to mat- 
ters which are part of the intervenors’ main case. How- 
ever, for the reasons given, this is not the situation herein. 

Likewise, the Master has considered the intervenors’ 
contention that under Treasury Department General Li- 
cense No. 94 as amended March 4, 1947, Germans have been 
able to acquire property interests in American corporations 
since December 31, 1946. Hence, they argue that inquiries 


1 Government’s Memo., pp. 11-18. 
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as to the enemy status of stockholders who purchased their 
stock subsequent to that date are immaterial.? For the 

reasons given by the Government * the Master cannot 
2017 agree with this contention. The amendment does 

not apply to vested property, transactions in which 
are still prohibited by General Order No. 31, issued by the 
Alien Property Custodian, July 10, 1944 (8 C. F. RB. 505.1 
(1952 Revision)). The Master’s opinion of June 18, 1955, 
approved by Judge Pine November 9, 1955, makes clear 
that in addition to other proof, freedom of enemy taint on 
the part of the present claimants is an absolute prenedusate 
to recovery. 

The intervenors’ objections to the Government eee 
tories to claimants Abbt, Hartmann, Schoop, Bachtel- 
Familienstiftung, Mayer, Theresia Sturzenegger-Oesterle, 
and Studach are sustained. ! 

The Government has also propounded interrogatories to 
various claimants asking particularized information not 
concerned with pedigree or chain of title. Specific objec- 
tions have been filed against these interrogatories. The 
Master considers the Government’s efforts to obtain the 
information desired to be reasonable and relevant. Accord- 
ingly, the objections to the interrogatories addressed to the 
following claimants are overruled: Eisman, Rosenfeld, 
Goerg, Lichtenstein, Reis, Ruppel & Richter, Doring. Cer- 
tain of these interrogatories ask for documents. If the 
intervenors make a point of it, no doubt their objection to 
producing documents on interrogatories must be sustained 
(Roth ve Paramount Co., 4 F. R. D. 302; Gutowitz v. Penn. 
R. Co.,7 F. R. D. 144; 4 Moore’s Fed. Prac. See. 33.22). 
Hwee the ee ean state the substance of the docu- 
ments and if needed the Government can later file its 
motion for their production and inspection. 

Wm. J. Hueues, Jr, | 
Special Master: 
June 15, 1956. 





2 Kaufman Objections, pp. 8-11; Attenhofer Objections, p. 6 
3 Government’s Memo., pp. 8-9 
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2018 Filed June 28, 1956 
Ruling on Ella Kaufmann Motion for Substitution 


Julius Kaufmann, an American citizen, having died 
April, 1954, his widow moves to be substituted in his place 
as claimant. The Government resists the motion on the 
ground the husband failed to intervene before the bar date, 
March 31, 1954. 

It appears that on November 22, 1953, Kaufmann, not 
a lawyer, sent this Court a paper asserting ownership of 
Chemie shares in the amount of F rs. 14,000 and a right of 
intervention under ‘‘the decision of the District Court of 
April 7, 1952’. The Clerk on December 1, 1953, replied 
that if he desired to be made a party, he should follow the 
procedure set forth in FRCP Rule 24 (intervention). He 
added ‘‘There is a fee of $5.00 for filing an intervening 
petition.’’ In reply Kaufmann on December 7, 1953, sent 
the Clerk the $5.00 filing fee and declared himself a party. 
The Clerk on December 11, 1953, replied stating that if he 
desired to intervene he should follow Rule 24 and that it 
was the responsibility of the parties ‘‘to prepare and sub- 
mit the necessary motion or petition.’? He concluded 
‘‘Your check for $5.00 will be held pending receipt of your 

motion or petition to intervene.’’ Kaufmann replied 
2019 by sending the Clerk a petition dated January 4, 

1954, which sets forth the details of his intervention. 
It lists his shares by number and amount and states that 
he is an American Citizen. Kaufmann claimed ‘‘rights to 
the assets of the General Anilin Corporation in proportion 
to my above mentioned shares.’’ Thereupon Kaufmann’s 
original statement dated November 22, 1953, his letter 
dated December 7, 1953, his letter dated January 4, 1954, 
and his so-called ‘‘intervention’’ of the same date were 
filed by the Clerk under date of January 21, 1954. The 
Clerk retained the $5.00 fee and no further correspondence 
ensued. 

Unfortunately for Kaufmann, he failed to serve any of 
the above papers on the Government and this is now the 
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basis of the Government’s opposition to the present mo- 
tion for substitution. Twenty-one months elapsed from 
January 21, 1954 to January 11, 1956 without service and 
even then the papers were only served as part of the 
present motion. The Government cites substantial au- 
thorities that the mere filing of a complaint, without more, 
does not toll the running of limitations, but that service 
must be made within a reasonable time, in default of which 
the complaint must be dismissed. Kaufmann’s attorneys 
reply by pointing to equitable considerations, Kaufmann’s 
ignorance of the rules, ete., that the suit is equitable in 
character, governed by laches and not limitations and that 
no harm can result to the Government. 

The Master cannot give ear to these equitable cites: 
ations. It seems clear that there was no compliance herein 
with the Master’s Order of July 21, 1953, as amended by 

Judge Pine’s Order of December 16, 1953, establish- 
2020 ing a bar date. That order preserved to claimants 

complete freedom of choice as to the way in which 
they should assert their claims, i.e. by joining in an exist- 
ing intervention, or by filing a new complaint in interven- 
tion. The order is clear, however, that whatever method 
was chosen service of the necessary papers on the Govern- 
ment was essential. The Master’s Order of July 21, aa 
provided: ! 


‘Appearances and additional complaints in fae 
vention need not be served on all intervenors, but only 
upon the defendants and such other parties, if any, as 
may under Rule 5(a) of the Federal Rules of oa 
Procedure be affected thereby.’’ 


The Order containing the above provision was ve on 
all parties of record, including existing intervenors, and 
also upon the Protective Committee in Switzerland. : It 
was also published once a week for three successive weeks 
in both Swiss and American newspapers. 
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The requirement of service was obviously reasonable; 
without it the Government might never find out about the 
particular claimant or his claim and thus the bar date would 
for all practical purposes be ineffective. Rule 4 FRCP 
requires service; without service the bare filing of a com- 
plaint, without more, is ineffective to toll the statute of 
limitations. A similar rule should apply to compliance 
with a bar dated. Harris v. Stone, 115 F. Supp S 31 D. C., 
D. C. 1953; Maier v. Independent Taxi Owners Assn. 68 
App. D. C. 307, 96 F. (2d) 579 (1938) ; Cf. Bowles v. Dizie 
Cab Assn. 113 F. Supp. 324 (D.C., D.C. (1953)). 

The bar date not having been complied with, the Govern- 
ment’s opposition to the present motion must be respected. 
Accordingly the motion of Ella Kaufmann for substitution 
and for leave to file an Amended Complaint in Intervention 
is denied. 

/s/ Wu J. Hueues, Jr., 
Special Master. 
June 27, 1956. 





2021 Filed August 29, 1956 
Opposition of Attenhofer Intervenors to Defendants’ Motion for 
Issuance of Pre-Trial Orders 


* * * x & s ca & * * 


2022 As the Special Master so ably pointed out, the 

clear meaning of the Kaufman opinion is that while 
the Alien Property Custodian can seize all the assets of 
neutral corporations, there immediately arises a right of 
action on the part of innocent shareholders to a return of 
the seized assets proportionate to their stock interests and 
this right stems from the Congressional grant of Sections 
2 and 9(a) of the Trading With The Enemy Act. This 
right of action arises on the day the so-called wrong was 
perpetrated, i.e., the date of vesting. Since the innocent 
stockholders on that date had the right of action, the Spe- 
cial Master stated it was the duty of the corporation, when 
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it sued for itself, to assert (alternatively) the rights of 
innocent shareholders and when the corporation failed to 
do so the shareholders could take over the job themselves 
in the form of a derivative shareholders intervention. The 
intervention, if successful, will result in a ‘‘corporate re- 
covery”’ ‘‘not for the benefit of all stockholders, but only 
for those who are non-enemies.’’ (Opinion, page 161) 


& ee * * ® * * e ite 


[Signed by counsel for Attenhofer Intervenors] 





2031 Filed August 31, 1956 
Opposition of the Kaufman Intervenors to Defendants’ Motion fo 
Issuance of Pre-Trail Orders 


2034 To buttress their contentions, defendants refer to 

a number of prior utterances in this case which do 
not in fact support their position. The brunt of the cited 
statements, holding—as is conceded—that the recovery 
here should be proportionate to the innocent stockholders’ 
interest on the vesting date’ cannot be glossed to mean 
that the recovery should be proportionate to the innocent 
plaintiffs’ interest on the bar date, as proposed order 2(b) 
would have it. 


* * * * * ie * ® * tk 


[Signed by counsel for Kaufman Intervenors] 





1 That holding, as we have pointed out, has its corollary: the amount ‘re- 
tained by the Government should be proportionate to the enemy ae on 
the vesting date, no more and no less. 
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[R. 491—Appeal No. 13,700] 
Filed October 30, 1956 
Findings of Fact and Conclusions of Law 


The above-entitled cause came on for hearing on October 
5 and 8, 1956, on three motions: 


(1) ‘‘Motion for Interim Restraining Order and for In- 
junction’’, filed September 25, 1956, by plaintiff-inter- 
venors known as the Kaufman group. 


(2) ‘‘Motion for Preliminary Injunction’’, filed Septem- 
ber 25, 1956, by plaintiff-intervenors known as the Atten- 
hofer group. 


(3) ‘‘Motion for Preliminary Injunction’’, filed Septem- 
ber 26, 1956, by plaintiff corporation. 

The cause was submitted on the aforesaid motions, the 
affidavits, memoranda and exhibits filed in support and op- 
position, and argument of counsel, and after due consider- 
ation thereof, and having filed the memorandum opinion of 
the Court, dated October 10, 1956, the Court finds and con- 
cludes: 


[R. 492—Appeal No. 13,700] 
Findings of Fact 


(1) Plaintiff (herein called Interhandel) is a corpora- 
tion organized under the laws of Switzerland which claims 
to be the owner of 455,624 shares of Common A stock and 
2,050,000 shares of Common B stock of General Aniline & 
Film Corporation (herein called GAF) which defendant’s 
predecessor vested under the Trading With The Enemy 
Act (50 U. S. C. App. 1, et seq.). Plaintiff Corporation’s 
complaint was dismissed with prejudice by the District 
Court. The record in this Court and in the United States 
Court of Appeals for the District of Columbia Circuit 
speaks for itself as to the proceedings which have occurred 
since then. 
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(2) Plaintiff-intervenors allege that they are stockhold- 
ers of plaintiff-Interhandel, assert a non-enemy status, and 
seek a proportionate share of the seized property under the 
authority of Kaufman et al. v. Societe Internationale, etc. 
et al., 343 U.S. 156. 


(3) GAF has an authorized capital of 3,000,000 nieeae 
of Common A stock and 3,000,000 shares of Common B 
stock. By reason of vesting orders numbers 5 and 907 
defendant’s predecessor vested 455,624 shares of the GAF 
Common A stock and all of the outstanding GAF Common 
B stock (2,050,000 in number) which Interhandel brought 
suit to recover. In addition, defendant’s predecessor ac- 
quired 65,085 shares of GAF Common A stock in exchange 
for all the stock of General Dyestuff Corporation which 
he vested from others, and 20,185 Common A shares of 
GAF vested from other sources and claimed to be enemy- 
owned, making a total of 540,894 Common A shares: of 
GAF. The remaining 51,848.1 outstanding shares of GAF 
Common A stock are held by the public. There are 2,043.9 
shares of GAF Common A stock and 950,000 shares’ of 
Common B stock presently in the corporate treasury. | 


(4) The Delaware Corporation Law and the present cer- 
tificate of incorporation of GAF require that a majority 
of the issued and outstanding stock of GAF vote in favor 
of any proposed amendment of the certificate of i incorpora- 


[R. 493—Appeal No. 13,700] 


tion for the same to be adopted. They further require that 
a majority of each class of stock of GAF vote in favor of 
any amendment which would affect any of the rights: of 
such class, for the same to be adopted. The vested stock 
held by defendant Brownell constitutes more than a ma- 
jority of all and of each class of the stock of the COEDORS 
tion issued and outstanding. 


(5) Defendant Brownell is in a position to and in fact 
does control GAF. | 
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(6) In a notice and proxy statement dated September 
21, 1956, the Board of Directors of GAF proposed a plan 
to change the capital structure of the Corporation as fol- 
lows: 


(a) To retire 2,043.9 Common A shares and 950,000 
Common B shares owned by the Corporation, and 
reduce the capital of the Corporation by $1,001,- 
097.50, being the amount of capital represented by 
the shares so retired; 


To amend the certificate of incorporation to au- 
thorize 3,190,969 shares of new Class A common 
stock of the par value of $10 each, and 5,000,000 
shares of new Class B common stock of the par 
value of $10 each. The shares of the new Class A 
common stock will be freely transferable, but the 
shares of the new Class B common stock will be 
restricted as to ownership and transfer to Ameri- 
can nationals. In all other respects the shares will 
be identical. 


(c) To eliminate the present Common A shares and 
to reclassify each of the 592,742.1 Common A 
shares without par value, presently outstanding 


[R. 494—Appeal No. 13,700] 


into four shares each of new Class A common 
stock of the par value of $10 each; and to elim- 
inate the present Common B shares and to re- 
classify each of the 2,050,000 Common B shares 
of the par value of $1.00 each, presently out- 
standing into 4/10 of a share of new Class A com- 
mon stock of the par value of $10 each. 


(d) Upon reclassification there will be outstanding 
3,190,968.4 shares of Class A common stock, and 
5,000,000 authorized but unissued shares of new 
Class B common stock, of which 3,190,969 will be 
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reserved for the conversion on a share-for-share 
basis, of shares of the new Class A common stock, 
at the option of the holders thereof. 


(7) At present there are cumulative earnings retained 
in the business of $76,690,000. The dividend rights attach- 
ing to A and B stock are that each Common A share re- 
ceives ten times the dividend paid on a Common B share. 

(8) The proposed plan, if carried out, would alter the 
rights and privileges pertaining to the vested stock and 
each class thereof. It would enhance the rights now in- 
cident to Common A stock to the detriment of the Common 
B stock and would have, among others, the following 


effects: 


(a) At present each share of Common A stock pad 


each share of Common B stock is entitled to one 
vote. The proposed plan would increase the vot- 
ing rights of the present Common A stock by giv- 
ing each share four votes and would decrease the 
voting rights of the present Common B stock by 
limiting each share to 4/10 of a vote. The present 
Common B individual and aggregate voting rights 
would be substantially reduced under the EEeeyee 
plan. 


[R. 495—Appeal No. 13,700] 


(b) 


(c) 


Under the proposed recapitalization, the pean 
class voting rights established by the certificate of 
incorporation and the Corporation Law of the 
state of incorporation, Delaware, would be elim- 
inated in that the present Common A and Sammon 
B classes would be abolished. 


Each share of present Common A stock has, in 
the event of liquidation, a $75 preference after 
which the assets are distributable in equal parts 
proportional to their holdings to holders of Com- 
mon A and Common B shares. The proposed plan 
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would abolish these liquidation rights with detri- 
mental results. 


(d) At present Common B stock has the right to sub- 
scribe for additionally authorized Common B 
stock, over the presently authorized 3,000,000 
shares, at $1.00 per share. The proposed plan 


would abolish this preemptive right. 


— 


(e 


— 


At present, Common A shares may be redeemed at 
the option of GAF at market price as shown by 
average quotations on a recognized stock exchange 
and subject to certain other conditions set forth 
in the certificate of incorporation. The stock is 
not listed on a recognized stock exchange. The 
proposed plan would abolish this redemption pro- 
vision which is advantageous to the Common B 
stock. 


(f) At present Common A shares may be exchange- 
able for or convertible into B stock on terms fixed 
by the Board of Directors. (Par. 4 F, Certificate of 
Incorporation). The proposed plan would abolish 
this provision. 


[R. 496—Appeal No. 13,700] 


(g) A purpose of the plan is to enable GAF to engage 
in equity financing by the sale of all or part of 
the approximately 1,800,000 new Class B common 
stock not reserved for conversion. Thus the non- 
American claimants now permitted to buy any 
newly issued shares would be prevented from 
purchasing any of the unreserved Class B shares, 
because they are to be restricted as to ownership 
and transfer to American nationals. Further- 














not involved in this action, these shares would 
likewise be converted into the new Class B re- 
stricted common shares unavailable for purchase 


more, if defendant should sell any of the shares ; 
3 





181 


by the non-American claimants. The practical 
effect would be further to impair claimants ability 
to protect their voting position in GAF. | 


(9) The proposed amendment to the certificate of incor- 
poration has been approved and authorized by the Director, 
Office of Alien Property, who is the Assistant Attorney 
General in charge of all Alien Property matters. The 
defendant Brownell intends to vote in favor of the eg 
posed plan of reclassification. 


(10) Defendant Brownell is considering sale of certain 
shares vested in him. | 


(11) The proposed plan would cause irreparable injury 
to the intervening petitioners. 


Conclusions of Law 


(1) This Court has jurisdiction of this case and of the 
parties herein. 


(2) In view of the claims of the intervenors this ae 
need not determine whether plaintiff-Interhandel has stand- 
ing to seek an injunction in the present posture of the 
case. ! 


[R. 497—Appeal No. 13,700] 


(3) Defendant Brownell is under a duty, once suit is 
instituted under Section 9(a) of the Trading With The 
Enemy Act seeking the return of vested property, to 
retain the vested property. The statutory duty to retain 
carries with it an obligation to preserve the anteety of 
the vested property. 


(4) Under the proposed plan the vested property mula 
not be retained nor would its integrity be preserved as 
required. The proposed plan would substitute one property 
right for a different property right and would substan- 
tially alter the rights and privileges pertaining to the 
vested stock in such a manner as to impair valuable rights 
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and modify the present nature and character of the stock. 
It would cause irreparable injury to the intervenors. 


(5) The effectuation of the proposed recapitalization by 
defendant Brownell is prohibited by and would violate 
Section 9(a) of the Trading With The Enemy Act. 


(6) The intervening plaintiffs are entitled to an injunc- 
tion against defendant Brownell. 
Dated: October 29, 1956 
/s/ Davi A. Prinz, 
Judge. 


871 Filed May 10, 1950 


Reply to Memoranda of Plaintiff and Defendants in Opposition 
to Motion of Eric G. Kaufman, et al. for Leave to Intervene 


s e cs * 2 oe a * * * 


873 Defendants have introduced of record two ex- 

hibits, as part of an affidavit > (and reproduced as an 
appendix hereto), tending to show (1) the stock distribution 
and voting control of I. G. Chemie as of 1940 by general 
classes of stockholders, and (2) the percentage of I. G. 
Chemie’s capital contributed by each of such classes of 
stockholders. From these exhibits it would appear that 
the combination known as the Greutert-Sturzenegger Com- 
plex owned 39 per cent of the voting stock but had paid in 
only 14.1 per cent of the corporate capital; that German 
individuals owned 10.9 percent of the voting stock but had 
paid in 13.3 per cent of the corporate capital; and that all 
other stockholders—none of whom the Government so far 
has claimed to be ‘‘enemy’’—owned 50.1 per cent of the 
voting stock and had paid in 72.6 per cent of the corporate 
capital. As of 1940, plaintiff’s total outstanding capital 


5 Attachment 3 to Affidavit in Opposition to Motion That Depositions Shall 
Not Be Taken, or That They Shall Be Taken in Switzerland, etc., filed Novem- 
ber 15, 1948. The affiant was David Schwartz, Esquire, attorney for defend- 
ants. 
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stock of all classes was 350,000 shares, distributed as 
follows: ° | 

874 The 100,000 shares of preferred stock connec 
the principal holding in plaintiff of the Greutert- 

Sturzenegger Complex. It is the stock holdings of the 

Complex which defendants relied and rely upon to eee 

lish the enemy taint of plaintiff.’ 

After the war plaintiff underwent a capital reorganiza- 
tion, in a measure immaterial here, changing the character 
of its outstanding capital stock. Plaintiff asserts® its 
capital stock is now divided into the following classes and 
amounts: 


6 The nature of plaintiff’s capital stock has been copied from page 13 of an 
official report of the Swiss Compensation Office, such report being Pee 
in the affidavit mentioned in footnote 5. 





Fr. Fr, Fr. 

100000 Preferred Nominal 100= 10,000,000 20% = 2,000,000 

shares value paid up ; 
140000 Original Nominal 500= 70,000,000 100% = 70,000,000 

shares value paid up 
110000 Original Nominal 500= 55,000,000 50% = 27,500,000 

shares value paid up 
350000 Shares and Votes = Fr. 135,000,000 paid up Fr. 99,500,000 


7 Defendants’ attorney, in argument before this Court, has variously stated 
that the Complex ‘‘owns and is I. G. Chemie’’ (Transcript of Proceedings 
before Chief Judge Laws on December 3, 1948, at pages 50-51); that ‘‘it is 
our position, furthermore, that the private banking firm of G. Sturzenegger 
has been the dominant controller of this plaintiff for the purposes of I. G. 
Farben’’ (Transcript of Proceedings before Chief Judge Laws on February 
18, 1949, at page 12); that ‘‘Sturzenegger is the leader of a group of cor- 
porations known as the Sturzenegger Complex and they own much and they 
own a predominating share in the plaintiff’? (Transcript of Proceedings be- 
fore Judge Bailey on December 1, 1949, at page 4); that it is the Govern- 
ment’s position ‘‘that Hans Sturzenegger is the epitome of the plaintiff, He 
is—and this is our own term, it is our charge that he is the arch conspirator. 
He is the head of the tainted corporations, which are circular in nature and 
which own a large block of stock in the plaintiff. He dominates the plain- 
tiff’’ (Transcript of Proceedings before Judge Morris on November 21, :1949, 
at page 28). 

Mr. Schwartz repeated substantially all of the foregoing in his affidavit filed 
November 15, 1948. 


8 This information was taken from plaintiff’s memorandum in opposition to 
applicants motion, at page 2. 
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100,000 shares of preferred stock (par Sfrs. 100 with 
20% paid in) ; 
206,000 shares of common stock (par Sfrs. 500 fully 
paid), and 
27,416 shares of common stock (par Sfrs. 500—% 
paid). 
The 100,000 shares of 20 per cent paid up preferred stock 
presumably still constitutes the principal stock holdings 
in plaintiff of the Greutert-Sturzenegger Complex. 


[Signed by Attorneys for Kaufman] 


912 Filed May 26, 1950 
Stipulation 
It is hereby stipulated among the parties hereto that 
the defendants herein may sell at public sale at any time 
the stock of General Aniline & Film Corporation without 
regard to the provisions of the Trading with the Enemy 
Act and that the proceeds of the sale shall instead be sub- 


ject to the disposition of this action. 
Dated at Washington. D. C., May 23rd, 1950. 


Attorney for Plaintiff. 


Attorney for Defendants. 
Wru1am Rapner, 


Attorneys for Applicants for 
Intervention. 
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964 Filed October 26, 1950 | 


Certificate of Incorporation and By-laws of Internationale 
Gesellschaft fuer Chemische, Unternehmungen, A. G. 


Basel 


(Including the amendments passed on in the ea 
meetings held on December 27th, 1928 and Febrnary 20, 
1929.) 

I. 


Frem Name, Heap Orricrt, Purpose anp DuraTIOn OF THE 
Company 


Sec. 1 


The company is a stock company under the Swiss Obliga- 
tion Law. The firm name is Internationale Gesellschaft 
Fuer Chemische Unternehmungen, A. G. (I. G. Chemie), 
Societe Internationale pour Enterprises Chimiques S. A., 
It’s head office is Basel. 


Sec. 2 


The company is a holding company. Its purpose is the 
participation in industrial and commercial enterprises of 
every kind, particularly of the chemical branch, domestic 
and foreign, excluding, however, baking and brokerage 
business. 

Sec. 3 


The company may establish branches and agencies within 
and without Switzerland. 


Src. 4 


The duration of the company is not limited to a distinct 
term. 
II. 


CaprraL SHARES OF STOCK AND STOCKHOLDERS 
Src. 5 


The stock capital is fes. 290,000,000 divided into Series 
A, B, C. 
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Series A 400,000 6% cumulative preferred 
stock registered in the name of the 
holders, Nos. 1-400,000, at Fes. 100 
each, paid in with 20% Fes. 40,000,000 


Series B 40,000 fully paid shares of common 
stock issued to bearer, Nos. 1-40,000, 
of fes. 500 each Fes. 20,000,000 


965 Series C 460,000 shares of common stock 
registered in the name of the holders, 
Nos. 40,001-500,000, of Fes. 500 each, 
paid in with 20% Fes. 230,000,000 


Total Fes. 290,000,000 


Inasmuch as the shares are not fully paid, the Board of 
Directors passes on further payments. If payment is not 
made within the time limit fixed—it must be at least one 
month—the Board of Directors is at liberty to either bring 
action for payment against the respective stockholders or 
to pronounce forfeited in favor of the company their 
rights from the stock subscription and their installments 
already paid, to declare void the respective stock certifi- 
cates and to issue new certificates for account of the com- 
pany. 

In place of Series C, registered common shares, bearers’ 
shares, will be issued as soon as they are paid to an extent 
of 50%. In the event that the stockholder requests the 
exchange of his registered share to a bearer share with con- 
current payment of the face value up to 50% before such 
payment has been passed upon by the Board of Directors, 
the Board may conform to his request provided the share- 
holder bears the expenses. 


Sec. 6 


The stock certificates carry the facsimile signatures of 
two members of the Board of Directors and, in addition, 
the certification of an officer of the company. 
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Src. 7 


The capitalization may be increased on resolution 
adopted at a general meeting. The stockholders of the 
company will be offered subscriptions to the new shares in 
the ratio of their stockholdings, unless a resolution of the 
stockholders at a general meeting excludes the right for 
subscription. 
Sec. 8 | 


The notices to the common stockholders will be published 
in the ‘‘Schweiserischen Handelsamtsblatt in Bern.’’ The 
Board of Directors is at liberty to have notices published 
also in other Swiss and foreign newspapers or magazines. 
The legality of such notice to the stockholders does not 
depend however on such further publication. 

Notice to the preferred stockholders is to be given by 
registered letter. | 

Sec. 9 : 


The company may issue debentures up to the amount of 
its stock capital and its capital surplus. The authorization 
of such shares rests with the stockholders assembled in a 
general meeting. Arrangements of details and floating of 
such debenture issue is in province of the Board ce 
Directors. 


966 TIT. 
Statutory Bopres oF THE Company 
Sec. 10 
The stautory bodies of the company are : 
(a) the stockholders assembled in a general meeting 
(b) Board of Directors 
(c) Auditors 
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A—Txre StrocKHOLDERS ASSEMBLED IN a GENERAL MEETING 
Sec. 11 


The general meeting is to be called by the Board of Di- 
rectors. Invitations have to be issued at least a fortnight 
before the meeting date. The Board of Directors may re- 
duce this time limit in urgent cases, to seven (7) days. 

Certificates for common stock have to be deposited with 
the company or other depositaries designated by the com- 
pany at least three (3) days before the meeting, in order 
to enable proxies to represent the respective shares. As 
for preferred shares, such parties as are registered as 
stockholders in the stock ledger eight (8) days before the 
general meeting, may vote either in person or by proxy. 

The order of business of the general meeting has to be 
published when the meeting is called. Any subject matter 
which is not included in the order of business published, 
may only be discussed and passed upon with the consent 
of all the shareholders represented in the general meeting. 


Sec. 12 


The annual meetings have to take place at the head of- 
fice of the company or at some other place if the Board of 
Directors so decides. 

The Chairman of the Board of Directors or, in his ab- 
sence, some other Director designated by the Board, will 
preside at the meeting and appoint a secretary and in- 
spector of election. Discussions and resolutions at the gen- 
eral meeting will be evidenced by minutes which are to be 
signed by the chairman, the secretary and the inspector 
of election. 


Sec. 13 
No quorum is required for the general meeting. 
967 Sec. 14 


Each share of stock is entitled to one vote in the general 
meetings. 
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Sec. 15 


The casting of votes is to be done openly; it may, how- 
ever, be done by ballot, if the chairman or the stockholders 
assembled in the meeting, so decide. 

The resolutions at the general meeting are adopted by a 
majority of votes. In the following cases it is required, 
however, that resolutions are adopted by a maioriyy of 
two-thirds of the votes cast: 


(a) Decrease of capitalization 
(b) Merger of the company with another 
(c) Dissolution of the company. 


In eases of Paragraph 2, subdivisions (b) and Qs 
majority of two-thirds of the voting common stock is re- 
quired as well as a two-third majority of the preferred | and 
common stock together. ! 


Seo. 16 


A regular general meeting is to be convened annually 
within six months after the close of the fiscal year. Special 
meetings will take place if the Board of Directors or' ‘the 
auditors deem it necessary. 

In addition, special meetings have to be called if ‘the 
stockholders assembled in a general meeting so decide, or 
if one or more shareholders, representing together more 
than 10% of the stock capitalization, so request, and pre- 
sent a signed application evidencing the purpose. 


Sec. 17 


The following matters are reserved for the general meet- 
ing of stockholders, apart from the powers fixed by statute 
or by-laws. 


(a) Acceptance of the report and the motions of the 
auditors 


(b) Acceptance and approval of the income ee 
and balance sheet, relief of Board of Directors 
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(c) Passing on the result of the income statement and 
the balance sheet, fixing the dividend and the time 
of the payment thereof 


(d) Election of directors 
(e) Election of auditors. 


Apart from the business expressly reserved for the gen- 
eral meeting of stockholders, the general meeting passes 
on all matters of the company which the Board of Direc- 
tors deems necessary to place before it for decision or 
which are submitted to it according to Section 16, para- 


graph 3. 
968 B—TxeE Boarp or Drirecrors 
Sec. 18 


The number of Directors shall be at least three. 

After expiration of the first three years, the whole Board 
is subject to reelection. 

The members are elected in such way that always after 
expiration of three years one half of the Directors has to 
be reelected. If the number of the Directors is uneven, the 
larger number resigns first. 

The order in which the Directors elected after the first 
three years have to resign will be fixed by drawing lots. 
The resigning Directors are eligible for reelection. 

If the number of the Directors is diminished to less than 
three, a special meeting has to be called in order to have 
replacement elections. Newly elected Directors will con- 
tinue the period of office of Directors who have resigned. 


Sec. 19 


Each Director has to be holder of ten Common shares. 
The certificates evidencing these shares of stock have to be 
deposited with the Cashier of the company for the whole 
period during which this Director holds office, and further- 
more, after its expiration until a general meeting has dis- 
charged him. The respective shares of stock cannot be 
sold or pledged. 
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Szo. 20 


The Board of Directors elects a Chairman every year in 
the first meeting after the general meeting of the company. 
The Board of Directors appoints a Secretary who need not 
be a Director himself. 


Szo. 21 


The Board of Directors meets as frequently as business 
requires, in addition always if two Directors so request. 
Any meeting is to be called by registered letter one week 
in advance fo a meeting. In urgent cases, a meeting may 
be called by wire and with a shorter time limit. | 

Meetings of the Board of Directors are to be called by 
special invitation of the Chairman issued in his name and 
the place wherever the invitation specifies. 

The discussions and resolutions of the Board of Bisse. 
tors are to be recorded by minutes to be signed by. the 
Directors attending the meeting. 

Certified copies of the minutes must be signed by | two 
Directors. 

969 Src. 22 : 


One Director may not represent more than one other 
Director at a meeting on the strength of a special powes 
in writing given for this meeting. ! 


Sec. 23 


The majority of the Directors shall constitute a quorum. 
Resolutions are adopted by a majority of the Directors 
present at the meeting. If an equal number of votes is cast 
for and against a motion, the Chairman has two votes. 

Adoption of resolutions by letter is permissible. In such 
case, the Directors have to be approached for their vote. 
Every member not so voting may request a meeting, the 
ealling of which voids preceding resolutions voted on | by 
letter. 


| 
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Sec. 24 


The Board of Directors is the body managing the af- 
fairs and the legal representative of the company. It has 
all powers which are not expressly reserved for other 
bodies. The Board of Directors may appoint Delegates 
or Committees to supervise the business and to cooperate 
in important actions by the Officers. Appointment of Of- 
ficers and fixing of their compensation is done by the Board 
of Directors who also may appoint special Officers. 

The company is bound by contracts bearing the signa- 
tures of two authorized Officers. The Board of Directors 
determines in which manner signatures have to be affixed. 


Src. 25 


Every year a fixed sum will be paid out and charged to 
Profit and Loss Account, designed to be distributed as 
compensation for expenses and fees among the Directors 
and Auditors. The amount of this compensation is to be 
fixed in the General Meeting of Stockholders and will re- 
main unchanged as long as this body does not decide other- 
wise. 


970 C—Txue Avupirors 
Src. 26 


The general meeting every year elects two Auditors and 
two substitutes. The Auditors have to examine the books 
of the company at the end of every fiscal year observing 
all duties provided for by the statutes. They furthermore 
have to place before the general meeting report and mo- 
tion accordingly. 

The report together with the balance sheet and the profit 
and loss account is to be held for inspection by the stock- 
holders at the Head Office of the company at least eight 
days in advance of the general meeting. 
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IV. 


Bauance SHEET, DissuRsEMENT OF PROFITS 
AND SURPLUS 


Src. 27 


The books of the company have to be closed and the bal- 
ance sheet has to be made up as of the same date. Details 
are governed by the statutory provisions. The first fiscal 
year closes on December 31st, 1928. : 


Src. 28 


Five percent of the annual net profit after write-offs have 
to be transferred to an ordinary reserve account each year 
until the balance in this account reaches an amount equal 
to ten percent of the capital stock. At the general meeting 
of the stockholders it will be decided how to apply the then 
remaining net profit. As far as dividends are distributed, 
the holders of Preferred shares receive a dividend up to 
six percent of the amount paid in on the shares. In the 
event that the net profit of a year is not sufficient, the un- 
paid dividends accrued are to be paid in the succeeding 
years as soon as possible. Holders of Common stock do 
not receive any dividend as long as holders of Preferred 
stock are not paid all dividends in arrears at a rate # six 
percent for each year. 

The net profit remaining after payment of the dividend 
on the Preferred stock may be applied to payments of divi- 
dends to the holders of Common stock and to transfers to 
reserve accounts in accordance with existing agreements. 
In the event that not all of the Common shares are fully 
paid, the dividend has to be distributed according to the 
face value, deducting, however, five percent on the amount 
not yet paid in, computed from the beginning of the fiseal 
year pro rata temporis. 

In ease of an increase of the capital, the resdlidion 
971 authorizing such increase may determine that the 
computation of the dividends to be paid on the! new 
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shares of stock be different from above computation. The 
Directors receive a fee at the rate of two percent of the 
total dividends paid on Common shares, which dividends, 
however, are first reduced by six percent of the amount 
paid in on the Common Stock. The Board of Directors 
passes on the distribution of the Directors’ fees among the 
individual Directors. 
Sec. 29 


All dividends not collected five years after their due date 
are forfeited in favor of the company. 


V. 
DissoLUTION aND LiqumpATION 
Sec. 30 


In case of liquidation of the company, the Board of Di- 
rectors then in office take charge of the liquidation unless 
the general meeting determines on some other procedure. 


Sec. 31 


The power of the Stockholders remain effective during 
the whole duration of any liquidation. In particular, the 
stockholders are authorized to give discharge on all state- 
ments in connection with the liquidation. 

The body carrying out the liquidation may at its dis- 
cretion freely sell any real property of the company. It 
also may, if backed by a resolution at the general meeting 
of stockholders transfer to third persons assets and liabili- 
ties of the company to be liquidated. 

As for the rest, the liquidation is governed by the pro- 
visions of the Swiss Obligation Law. 


Sec. 32 


The proceeds of any liquidation are first to be applied 
for repayment of the Preferred shares at a rate of 110 
percent. The entire balance belongs to the holders of Com- 
mon Stock. 
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VL. 


DisaGREEMENTS 


All Disagreements as to the corporate relationships 'be- 
tween either the company and its various bodies or between 
the company and its stockholders and/or between the 
972 stockholders and the bodies of the company are to be 
settled by a court of arbitration excluding proceed- 
ings in the ordinary courts. Each party names an arbitra- 
tor; the arbitrators elect a chairman. If one party fails to 
designate an arbitrator or in case the arbitrators cannot 
agree on the person of the chairman, the necessary appoint- 
ments are to be made by the President of the pour 
Court of Switzerland. 
The Court of Arbitration has to meet at the Head Office 
of the company. 


9044 Filed February 25, 1957 i 


Motion for Injunction under Section 9(a) of the Trading with the 
Enemy Act 


Plaintiff-Intervenors Eric G. Kaufman, et al. move the 
Court for an order enjoining and restraining the defendant, 
Herbert Brownell, Jr., his officers, agents, servants, em- 
ployees and attorneys, including the Director, Office of 
Alien Property, and his subordinates, and all persons acting 
in concert or participation with them, from selling,’ or 
offering for sale, or otherwise disposing of, the shares of 
stock of General Aniline & Film Corporation presently held 
by them or which are in their possession or under their con- 
trol, until such time as a final judgment or decree shall be 
entered in this action disposing of the claims of the 
plaintiff-intervenors in this action, or the suit shall be 

otherwise terminated. 
2045 As grounds for such motion, said plaintiff-inter- 
venors invite the Court’s attention to the affidavit 
of Irving Moskovitz which is attached hereto and to the 
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memorandum of points and authorities submitted herewith. 
Dated February 25, 1957. 


/s/ Rosegr E. SHer, 
/s/ Isaporr G. ALK, 
/s/ James H. Heuer, 
1026 Woodward Bldg., 
Washington 5, D. C. 
GravuBarp & Moskovirz, 


By /s/ Invine Mosxovirz, 
115 Broadway, 
New York 6, N. Y. 
Attorneys for moving 
Plaintiff-Intervenors. 





2046 Affidavit 


Strate or New York, 
County or New York, ss.: 


Irving Moskovitz, 
being first duly sworn, on oath deposes and says: 


I am one of the attorneys for the moving parties and I 
am familiar with the proceedings heretofore had in this 
action and with the matters involved herein. This affidavit 
is made in support of the motion for an injunction re- 
straining defendant Herbert Brownell, Jr., his officers, 
agents, servants, employees and attorneys, and all persons 
in active concert or participation with them, from selling 
or offering for sale the stock of General Aniline & Film 
Corporation presently held by them, or which is in their 
possession or under their control, until the pending suit 
is finally disposed of. 

1. General Aniline & Film Corporation has an authorized 
capital stock of 3 million shares of common A stock and 
3 million shares of common B stock, of which 592,742.1 
common A shares and 2,050,000 common B shares have 
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been issued and are outstanding. By virtue of certain 
vesting orders issued by predecessors of defendant Brow- 
nell, 475,809 of the outstanding common A shares and the 
entire 2,050,000 common B shares were vested; and all such 
shares are now held by defendant Brownell. In addition, 
defendant subsequently acquired 65,085 common A shares 
in exchange for the stock of General Dyestuff Corporation 
which also had been vested. The right of defendant to this 
stock is yet to be determined in the course of the pending 
litigation. The total number of shares presently held by 
defendant Brownell is 540,894 common A shares and 
2,050,000 common B shares. The remaining 51, 848. 1 
2047 common A shares are held by the public. : 

2. In October 1948 plaintiff corporation, Inter- 
handel, commenced an action under Section 9(a) of the 
Trading with the Enemy Act, as amended, to recover 
455,624 common A shares and 2,050,000 common B shares 
which it claimed belonged to it. Thereafter, early in 1950, 
Eric G. Kaufman, et al., on behalf of themselves and all 
other nonenemy stockholders of plaintiff similarly situated, 
moved to intervene in said action for the purpose of 
asserting a corporate derivative claim under Section 9(a) 
of the Act for the return of all of the vested stock except 
so much as might be commensurate with enemy stock 
interests in Interhandel. On April 7, 1952, the Supreme 
Court ordered that such intervention be allowed as a 
matter of right. Kaufman v. Societe Internationale, etc., 
343 U. S. 156. The Court held that the Government was 
entitled to retain only that part of the assets of an enemy- 
tainted corporation organized under the laws of a neutral 
country which is commensurate with the enemy stock inter- 
est therein, that the balance must be returned for the benefit 
of nonenemy stockholders, and that the corporate ¢ aim 
for the return of such balance could be asserted i 
derivative stockholders’ action such as the one before the 
Court. 

3. Thereafter an order was entered in this Court grant- 
ing the motion to intervene and approving the filing of the 
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derivative complaint in intervention. Mathilde Abbt, et al., 

joined in this derivative complaint in intervention and 

complaints in intervention adopting inter alia the original 

basis for intervention were filed by other plaintiff- 
intervenors. The claims asserted by the complaints 

2048 in intervention are still pending and are the subject 
of active litigation before this Court. 

4. While some of the legal issues in the case have been 
passed upon by the Special Master and this Court, the 
basic factual issues remain unresolved. 

The principal factual issue is the extent of enemy stock 
interest in the plaintiff corporation on the date of vesting. 
It is alleged in the complaint of intervenor-plaintiffs Kauf- 
man, et al. that it appears of record in the principal action 
that approximately 10.9 per cent of the stock of Inter- 
handel was owned by enemies at the time of vesting. In 
the answer of the defendants to the complaint in inter- 
vention it is admitted ‘‘that it appears of record in the 
principal action that at least 10.9 per cent of the share- 
holders of plaintiff were nationals of Germany, and there- 
fore enemies, at the time the properties involved were 
vested.’’ [It should be noted that some of these may 
nevertheless be nonenemies under the Trading with the 
Enemy Act.] The number of shares of Interhandel actually 
owned by enemies at the time of vesting and the percentage 
which these shares bear to the total shares of Interhandel 
outstanding at the date of vesting remains to be determined. 

There is also a question as to the status of the Inter- 
handel shares which were held by General Aniline & Film 
Corporation at the date of vesting. It appears from the 
pleadings on file herein and from the Annual Reports of 
the Alien Property Custodian that at the date of vesting 
General Aniline & Film Corporation was holding 84,900 
shares of common stock of Interhandel. Because of Inter- 
handel’s ownership of General Aniline, this in effect 

constituted Treasury stock. After the vesting, de- 
2049 fendant’s predecessors caused General Aniline & 
Film Corporation to distribute said Interhandel 
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shares as a dividend to the stockholders of General Aniline 
& Film Corporation. As a result, 81,400 shares of Inter- 
handel were transferred to defendant’s predecessors by 
way of dividends and are presently held by defendant 
Brownell. A determination of the status of such shares 
will have a bearing on the question of the total number 
of Interhandel shares which were issued and outstanding 
on the date of vesting. 

Additional issues are presented by the exchange of 
General Dyestuff Corporation shares for General Aniline 
shares. 

5. On January 14, 1957, General Aniline & Film Corpo- 
ration, acting pursuant to instructions from defendant 
Brownell, filed a Registration Statement with the Securi- 
ties and Exchange Commission, which states that the At- 
torney General proposes to invite bids for the purchase 
from him of 426,988 common A shares and 1,537,000 com- 
mon B shares of General Aniline & Film Corporation as 
an entirety and, if satisfactory bids are received, to sell the 
stock to the successful bidder. The Registration Statement 
states that the Attorney General is the record holder of 
540,894 common A shares which, at October 31, 1956, repre- 
sented 91.25% of the outstanding common A shares, and 
2,050,000 common B shares which, at October 31, 1956, 
represented 100% of the outstanding common B shares of 
General Aniline. 

6. The Registration Statement became effective on Rep. 
ruary 20, 1957. The defendant has advised that he will 

issue invitations to bid on February 25, 1957, and that 
2050 the bids will be opened on April 23, 1957. ! 

7. The great bulk of the shares of stock which the 
Attorney General proposes to sell as an entirety is the very 
subject of the litigation now pending before this Court as 
described above. Section 9(a) of the Trading with the 
Enemy Act requires that, upon the filing of suit to establish 
any interest in vested property, the vested property shall 
be retained in the eustody of the Alien Property Custodian 
until the litigation is terminated and that, upon the entry 
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of a final judgment in favor of claimants, the property 
shall be returned to them in kind. While the suit is pend- 
ing, the power of the Custodian to sell or otherwise dispose 
of the vested property is suspended. No final judgment 
disposing of the claims asserted by the plaintiff-inter- 
venors has been entered in this action, nor has the litigation 
been otherwise terminated. The proposed sale is therefore 
in direct conflict with the provisions of said Section 9(a) 
and beyond the authority granted to the defendant under 
the Trading with the Enemy Act. An injunction is re- 
quired in order to enforce the mandate set forth in said 
Section 9(a) of the Act. Unless the defendant is enjoined 
and restrained by this Court from effectuating the pro- 
posed sale, the plaintiff-intervenors will be prevented from 
obtaining a return of the property in kind and will be de- 
prived of the full and effective remedy to which they are 
entitled under the Constitution and Section 9(a) of the 
Trading with the Enemy Act, and will suffer irreparable 
damage. An injunction is also required in order to pro- 
tect the jurisdiction of this Court over the vested property 
and to preserve the power of this Court to enforce any 
judgment which might be entered in this action. 


Irvine Mosxovrirz. 


Subscribed and sworn to before me this 21st day of Feb- 
ruary, 1957. 
Peter N. Scorer, 
Notary Public, State of New York, 
No. 30,8809550, 
Qualified in Nassau County, 


Certificate filed in New York County, 
Term Expires March 30, 1958. 
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2051 Filed February 25, 1957 


Motion for Injunctive Order Requiring the Attorney General to 
Comply with the Provisions of Section 9(a) of the Teas 
with the Enemy Act 

Come now the Attenhofer plaintiff-intervenors and miiove 

this Court for an injunctive order restraining and enjoin- 
ing defendant Herbert Brownell, Jr., his agents, servants, 
employees, attorneys, and any and all persons, associations, 
partnerships and corporations in active concert or partici- 
pation with him from proceeding with a proposed plan to 
sell 426,988 common A shares and 1,537,500 common B 
shares of General Aniline & Film Caaarsion now held 
and in the possession of the defendant Brownell, until 
such time as a final judgment or decree shall be entered 
in this action disposing of all claims asserted therein or 
until this action shall be otherwise finally terminated. _ 

For reasons therefor, these appellants respectfully lin- 
vite the Court’s attention to the accompanying affidavit 

of Edmund L. Jones, Esq. . and the Points and 

2052 Authorities filed this day in this Court. | 


Hocan & Hartson, 


By /s/ Evmunp L. Jonss, | 
/s/ Pav R. Connotty, 
/s/ CO. Franx Reirsyyver. 
Dated: February 25, 1957. | 


2064 
Affidavit 


I, Edmund L. Jones, being first duly sworn, on oath depose 
and say: | 


I am one of the attorneys for the Attenhofer group of 
intervenors and am familiar with the proceedings here- 
tofore had in this case and in matters involved therein. 
This affidavit is made in support of the Motion of the 
Attenhofers for an injunction to prevent defendant Brow- 
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nell, his agents, servants, employees, attorneys, and any 
person in active concert or participation with him from 
proceeding with a proposed plan to sell shares in the Gen- 
eral Aniline & Film Corporation (hereinafter called “Gen- 
eral Aniline’). 

In 1942, defendants’ predecessors vested all of the out- 
standing class B shares of General Aniline, namely, 
2,050,000 shares, and 455,624 shares of class A stock. 
According to the Prospectus issued February 21, 1957, 
by General Aniline (copy of which, together with Regis- 
tration Statement, as amended, and exhibits, are hereto 
attached and marked Exhibit A) there are now 592,742.1 
common A shares outstanding, 540,894 of which are held 
by defendant Brownell. Included in the 540,894 shares are 
65,065 shares issued by General Aniline to defendant 
Brownell in exchange for all of the stock of General Dye- 
staff Corporation (which also had been vested by de- 
defendants’ predecessors from others). 

Additionally, defendant Brownell holds 20,185 class A 
shares elsewhere acquired and there are 2,043.9 shares of 
the class A stock in the corporate treasury. 

I have examined the Registration Statement, as 
amended, and exhibits thereto. This Registration State- 
ment makes it clear that defendant Brownell intends to 
dispose of 426,988 common A shares and 1,537,500 common 
B shares by a public sale and that closed bids will be 
opened on Tuesday, April 23, 1957. The Deputy Director, 
Office of Alien Property, has furnished me with a copy of a 
letter dated February 20, 1957, which was addressed to the 

Honorable David A. Pine, Associate Judge of the 
2065 United States District Court for the District of 

Columbia in which he stated: ‘‘The Attorney Gen- 
eral will make a public announcement offering the shares on 
Monday, February 25th, and the closed bids will be opened 
on Tuesday, April 23rd.”’ 

Section 9(a) of the Trading with the Enemy Act re- 
quires that upon the filing of suit thereunder, the vested 
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property shall be retained and, upon final judgment in 
favor of the claimants, shall be returned intact and in 
kind to them. As is more fully set out in the Points and 
Authorities this day filed herewith, the Attenhofer inter- 
venors have asserted a corporate claim for the recovery 
of so much of the vested stock as is proportionate to the 
non-enemy stock holdings in Interhandel on the aot of 
vesting. 

Unless defendant Brownell is enjoined from the | pro- 
posed sale of General Aniline shares, the provisions of the 
Trading with the Enemy Act will be violated and any 
judgment which these intervenors recover decreeing a 
return of vested property will be a nullity. 


/s/ Evmunp L. Jones 


Subscribed and sworn to before me this 25th day of 
February 1957. 
/s/ CagmeL Morta, 
Notary Public 





2172 Filed March 2, 1957 
Affidavit of Dallas S. Townsend 


WASHINGTON 
District oF CoLUMBIA, SS.: 


Dallas $. Townsend, being duly sworn, deposes and says: 

I am an Assistant Attorney General of the United 
States and Director of the Office of Alien Property in 
the Department of Justice. | 

Some 93 percent of the stock of General Aniline & Film 
Corporation was vested by the Government back in 1942. 
Action has now been initiated to return stock control’ of 
General Aniline & Film Corporation to private ownership 
at the earliest possible date. To this end, there was filed 
with the Securities & Exchange Commission a registration 
statement, effective February 20, 1957, announcing the 
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Attorney General’s intention to make a public offering of 
75 percent of the I.G. Chemie-claimed stock of General 
Aniline & Film Corporation. In such a sale, conditions 
will be imposed to insure that the corporation will not 
revert to foreign ownership or control. This action has 
been taken in what I consider to be the public inter- 
est. 
2173 General Aniline & Film Corporation is a large 
manufacturing enterprise employing in its business 
properties of the value of $160,000,000 and having a net 
worth of about $110,000,000. It is one of our largest dye- 
stuff producers, an important factor in our chemical indus- 
try, and the second largest domestic producer of photo- 
graphic materials. It employs over 8,500 persons, to whom 
it paid $44,600,000 in wages and salaries in 1956. 

This enterprise is highly important to the welfare of the 
areas in which its production plants are located and to our 
national defense as well. Since 1946, General Aniline & 
Film Corporation has been designated by the Attorney 
General as a “key corporation” of importance in fields 
closely related to our defense economy. See Sections 505.10 
and 505.13 of the Regulations of the Office of Alien Prop- 
erty, Department of Justice (8 C.F.R., Chap. II, Sees. 
505.10, 505.13). Over 80 percent of its output would be re- 
quired for national defense in event of a military emer- 
gency. The strength of this enterprise, and its continued 
existence as a competitive force in the important fields 
in which it is engaged, are undeniably matters affecting 
the national interest. 

General Aniline & Film Corporation has been under 
Government control since 1942. The inflexibility inherent 
in such control and the doubt as to the ultimate disposi- 
tion of the business have seriously hampered the opera- 
tions of the company. The company’s management believes 
that new capital, difficult to obtain under Government 
control, is necessary to maintain the corporation in a 
strong competitive position. Fear of insecure tenure 





om a 
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makes it difficult for the company to attract and hold 
qualified research and executive personnel. These and 
other disadvantages of Government ownership have 
created difficulties in maintaining this company on a 
sound basis, although its maintenance as a strong producer 
is important to the public interest and welfare, regardless 
of the outcome of the litigation. 
Since 1948, the management of General Aniline & Film 
Corporation has strongly advocated the early return 
2174 of the corporation to private ownership. See the 
testimony of Jack Frye, former president of Gen- 
eral Aniline & Film Corporation before Subcommittees of 
the Senate Committee on the Judiciary, Hearings on S. 
Res. 245, 82d Congress, and S. Res. 47 and 120, 83d Con- 
gress, Part I, pp. 504, 512-23, March 12, 1953, pp. 572, 
589-95, March 20, 1953 (Attachment 1); and Hearings! on 
S. 34, et al., 83d Congress, Ist Sess., pp. 197-201, July '21, 
1953 (Attachment 2); and extract from the minutes of a 
regular meeting of the Board of Directors of General 
Aniline & Film Corporation, August 1, 1956 (Attachment 
3). Predecessors of Attorney General Brownell have like- 
wise so recommended to Congress. See the letter of 
January 12, 1949, from Peyton Ford, then assistant to At- 
torney General Clark, to the Speaker of the House ((At- 
tachment 4); statement of Attorney General McGrath ‘be- 
fore the Subcommittee of the House Committee on Ap- 
propriations, Hearings on the Department of Justice Ap- 
propriations for 1952, 82d Congress, Ist Sess., pp. 1, 10-12, 
February 19, 1951 (Attachment 5). It is my firm cone 
tion that an early public sale of General Aniline & Film 
Corporation will serve to safeguard this Nation’s in- 
dustrial reserve and thereby strengthen and protect our 
defense capacity. 
Datias §. TowNsEND 


Sworn to before me this 28th day of February 1957. 


ANNETTA WoLpar, 
Notary Public 
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2175 Filed March 2, 1957 


Affidavit of Sidney B. Jacoby 
WasHINGTON 
District oF CoLUMBIA, Ss: 


Sidney B. Jacoby, being duly sworn, deposes and says: 
1. I am one of counsel for defendants in this action and 
I am familiar with the proceedings herein. This affidavit 
will show the number of shares of Chemie capital stock 
outstanding when the Chemie-claimed stock of General 
Aniline & Film Corporation was vested in 1942 and 1948. 
(Vesting Orders No. 5 of April 24, 1942, 7 Fed. Reg. 3128, 
and No. 907 of February 15, 1943, 8 Fed. Reg. 2453). It 
will also show the number of shares of Chemie’s capital 
stock represented by the Chemie stockholders who have 
intervened in the action. 
2176 2. From June 1940 to the end of hostilities, and 
thus, of course, at the dates of vesting, I.G. Chemie 
had 350,000 shares of capital stock outstanding as follows: 


Number and Class of Shares Par Value 
100,000 shares of 6% preferred, 

DOT OTN RT Noose cane esccarerseeccevaccouciocomnotanetocees Sfrs. 100 
140,000 shares of fully-paid common...............0 Sfrs. 500 
110,000 shares of half-paid common..............00 Sfrs. 500 


350,000 Total shares 


3. Pursuant to the Special Master’s order of July 21, 
1953, as amended and affirmed by the Court, per Judge 
Pine, on December 16, 1953, complaints in intervention 
were filed, prior to the bar date of March 31, 1954, by ap- 
proximately 2,500 Chemie stockholders. According to the 





1 Extracts from Chemie’s annual reports showing its balance sheets 
as of December 31, 1941, December 31, 1942, and December 31, 1948 are 
attached hereto as Attachment 1. The documents were produced for 
defendants’ inspection in 1950 and bear Chemie numbers B 142, B 148, 
and B 149; see also Reports of Swiss Compensation One 1947, R. 
1748 and R. 1773 in C. A. No. 12140. 
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complaints in intervention, as amended in some instances 
by the intervenors’ answers to interrogatories, a total of 
55,363 fully-paid and 1,975 half-paid Chemie common 
shares were originally represented in the action. No com- 
plaints in intervention were filed by, or on behalf of, any 
of the holders of the Chemie preferred stock. 


4, By orders of the Special Master, dated ee 19, 
1954, February 4 and February 17, 1955, the complaints 
of some 720 intervenors, holding an aggregate of 15,582 
fully-paid and 73 half-paid Chemie common shares, were 
dismissed because of their failure to answer interroga- 
tories. Counsel for the Attenhofer group consented to the 
entry of the orders of February 4 and RCPEnAIES 17, 

1955. 


2177 5. I have caused a list to be prepared Ce the 

names and the number of shares held by each of the 
Chemie stockholders who still remain in the action. The 
list shows that complaints in intervention are still pending 
on behalf of approximately 1,770 Chemie stockholders 
claiming title to 39,781 fully-paid and 1,902 half-paid 
Chemie common shares. A copy of the list it exached 
hereto as Attachment 2. 


6. The statements in paragraphs 3 to 5, supra, may | be 
shown in tabular form as follows: 


Fully- FH aif 

Paid Paid 
Number of Chemie common shares held | 
by the original intervenors 55,3863 1,975 
Number of Chemie common shares held 
by intervenors who were dismissed for ! 
failure to answer interrogatories 15,582 73 
Number of Chemie common shares still | 
represented in the action 39,781 1,902 
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7. A breakdown of the figures mentioned in paragraphs 
3-6, supra, according to the two stockholder groups is as 
follows: 


Stockholder Shares Intervening Shares Shares held by 
in the Action Dismissed Present Intervenors 
Pully- Half- Fully Half- Fully Half. 
paid paid paid paid paid paid 


Kaufman 21,745 92 4,587 17,158 92 
Attenhofer $3,014 1,880 10,949 73 22,065 1,807 
Intervenors 

not repre- 

sented by the 

two groups 604 3 46 558 3 











55,363 1,975 15,582 73 39,781 1,902 








/s/ Swyey B. Jacosy 
Sworn to before me this Ist day of March, 1957. 


/s/ ANNETTA Wo par, 
Notary Public 





2178 Translation 
ATTACHMENT 1 
Report 
of the Board of Directors of the 
INTERNATIONALE GESELLSCHAFT FuER CHEMISCHE UNTER- 


NEHMUNGEN A.-G. SociETE INTERNATIONALE Pour ENTRE- 
PRISES Cuimiqguss S. A. 


(I. G. Chemie) 
BASEL 


to the Ordinary General Meeting of Shareholders 
of March 23rd, 1942, 
relating to the Business-Year 1941. 
We have the honour of submitting to you the report 
of the 14th business-year of our company. 
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The General Aniline & Film Corporation, New York, 
our most important participation, has distributed for the 
business-year ending on December 31st, 1941 a dividend 
of $3.- on common A shares and of $0.30 on common B 
shares as against $2.75 and $0.2714 in the former year. 
The shares of the aforesaid enterprise have, in contrast to 
their issued debentures, not been quoted.—The dividends 
of the year 1941 could not be transferred owing to Ameri- 
can restrictions; they were merely credited to our blocked 
account after deduction of the income tax amounting to 
2714%. We have therefore not set out the counter-value 
in question, viz. Fr. 4,654,008.15 in the Profit & Loss ac- 
count, but solely shown it under Assets as blocked banking- 
balance, and have booked the corresponding balance under 
Liabilities to creditors.—According to informations, re- 
ceived, the company continues working satisfactorily, 

The Norsk Hydro-Elektrisk Kvaelstofaktieselskab, Oslo, 
reports regarding the business-year ending June 30th, 
1941, that the company has worked satisfactorily in all 
branches from the technical point of view. The company 
has again declared a dividend of nKr. 10.80 per common 
share. We have exercised our rights to subscribe new 
shares on the occasion of the increase of capital which 

was decided in 1941. We were thus able to realise the 
2179 dividend due in 1941, as well as the one of 1940, 

which had been in arrears owing to transfer dif- 
ficulties. As for the rest, our relative participation quota 
with the Norsk Hydro will suffer a decrease, despite: the 
acquisition of the new shares, on account of the special 
terms of emission. | 


Our participations and securities have increased onj the 
sum total, partly because of conversion of Sebiory by 
Fr. 3,802,781.15 to Fr. 159,402,634.09. 

Debtors have, owing to above mentioned conversion 
into securities and owing to repayments, decreased by, Fr. 
8,000,023.65 to Fr. 11,258,479.50. 
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The free available banking-assets amount to Fr. 13,256,- 
309.18; the blocked banking-assets to Fr. 4,701,506.30. 

The decrease of the net proceeds of Fr. 1,381,344.22 is 
principally due to the aforementioned American blockade 
measures. 


Just as last year, we have abstained from any new 
valuation of our non-quoted participations, especially as 
far as our share in the General Aniline & Film Corporation 
is concerned, and particularly because it has been impos- 
sible to ascertain a dependable basis of valuation, owing 
to the difficulties caused by the spreading of the war. We 
wish to point out again that the repercussions of the war 
are very difficult to be adequately ascertained with a com- 
pany of almost entirely international character like ours. 

The necessary revision as per § 723 of the Code Suisse 
des Obligations has been carried out by a public accountant 
firm. 


We submit to the General Meeting the following proposi- 
tions for votation: 
2180 =i. Ratification of the balance with profit and loss 
account per December 31st, 1941. 


2. Giving discharge to the Board of Directors. 


3. Distribution of the statutory guaranteed 6% cumula- 
tive dividend amounting to Fr. 120,000.—on the 20% paid- 
in pref. shares, payable from March 24th, 1942 onwards, 
and carrying over the remaining profit balance of Fr. 
1,261,344.22 to new account. , 


4, Election of controllers. 


Basle, March 1942. 
Tue Boarp or Dmecrors. 
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2181 BALANCE OF DECEMBER 3ist, 1941 
Assets Fr. 
Not paid-in capital 
Pref. shares: 
80% of Fr.10,000,000.— Fr. 8,000,000.— : 
common shares: : 
50% of Fr.55,000,000.— Fr.27,500,000.— 35,500, 000.— 











Participations and Securities 159,402, 634. 09 
Debtors 11, "258, "47 9.50 
Bank-Balances: free available 13, 256, "309. 18 
blocked 4, 701, 006.30 
Guarantees Fr. 2,330,350.— ! 
224,118,929.07 
Liabilities 
Capital 


Pref. shares: 
with 20% paid-in Fr.10,000,000.— 
common shares: 











fully paid-in Fr.70,000,000.— 

with 50% paid-in Fr. 55, 000, 000.— 135,000, 000. — 
Reserve-funds 80,000,000.— 
Creditors 6,835,341.23 
Dividends in arrears 902,243.62 
Net proceeds 1,381,344.22 

Guarantees Fr. 2,330,350.— | 
224,118,929.07 

PROFIT AND LOSS ACCOUNT FOR 1941. : 

Yr. 
Expenses and Taxes 938,285.58 
Net Profit 1,381, 344. 22 
2,319,629.80 

Amount brought forward from | 
December 31st, 1940 874,907.72 
Gross Profit 1,444,722.08 








2,319,629.80 
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2182 
Translation 
Report 
of the Board of Directors of the 


INTERNATIONALE GESELLSCHAFT F'vER CHEMISCHE UNTER- 


NEHMUNGEN A. G. 
(I. G. Chemie) 


BASEL 


to the Ordinary General Meeting of Shareholders 
of March 9th, 1943, 


relating to the Business—Year 1942. 





We have the honour of submitting to you the report 
of the 15th business-year of our company. 

Our participation in the General Aniline & Film Cor- 
poration, New York, has, at the beginning of the year 
under report, been taken over by the American Treasury 
and subsequently by the Alien Property Custodian, so that 
same must, for the time being, be considered as out of our 
availability. We have taken immediate steps against these 
unjustified measures, by which our assets, on erroneous 
suppositions, have been placed on the same footing as 
enemy property by the American authorities; suitable 
action to the purpose of safeguarding our interests has 
been taken. Our efforts in this matter have unfortunately 
so far led to no successful result. We shall continue to 
fight for our rights with every means at our disposal and 
confidently hope that these will finally be acknowledged. 

According to informations received regarding the Gen- 
eral Aniline & Film Corporation, the revenues of the 
company have considerably decreased during the first half 
year 1942 compared with the former year, probably in 
consequence of increased taxation, whilst the turnover 
does not show any important changes. No dates are avail- 
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able re the final returns of the business year ending Decem- 
ber 31st, 1942. On account of ever increasing difficulties 

in exchange of news with the U.S.A. and the meas- 
2183 ures adopted by the American authorities against 

us, the contact with our affiliated company suffered 
more and more, so that no details regarding their course 
of business reached us. We learn that there have been 
changes in the management of the company, upon which 
we had no influence. 

The Norsk Hydro-Elektrisk Kvaelstofaktieselskab, Oslo, 
achieved a net profit of appr. 7,45 millions nKr. during the 
business year ending June 30th, 1942 as against approxi- 
mately 6,13 millions nKr. in the previous year. The com- 
pany has again declared a dividend of nKr. 10.80 on com- 
mon shares. The amount of dividends due to us could 
partly be realised by compensation. 


The status of our participations and securities has, in 
the year under report, increased by Fr. 1,753,864.05 to 
Fr. 161,156,498.14, mainly on account of the acquisition 
of Federal bonds. 

Debtors have decreased because of repayments from Fr. 
11,258,479.50 to Fr. 11,025,001.—. 

The free available ankasects amount to Fr. 11, 048, - 
968.46; amongst same there are Fr. 2,000,000.— time-de- 
posits with Swiss banks. The countervalue of blocked 
bank-assets in U.S.A., which figures under creditors in 
the liability-account, amounts to Fr. 4,589,582.25. . 

The gross proceeds have decreased to Fr. 955, 535. 05. 
Taking into consideration the sum carried forward from 
the previous year, the net proceeds amount to Fr. 1 ATS, - 
685.25. 

In view of the fact that a reliable basis of rataa tia is 
not possible for a company of almost entire international 
character like ours, as a consequence of war and war-laws, 
we have abstained from any new valuation of the shares 
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of the Aniline & Film Corporation, which are the decisive 
participation in our portfolio. 


The necessary revision as per § 723 of the Code Suisse 
des Obligations has been carried out by a public accountant 
firm. 
2184. We submit to the General Meeting the following 
propositions for votation: 


1. Ratification of the balance with profit and loss ac- 
count per December 31st, 1942. 


2. Giving discharge to the Board of Directors. 


3. Distribution of the statutory guaranteed 6% cumula- 
tive dividend of Fr. 120,000.— on the 20% paid-in pref. 
shares, payable from March 10th, 1943 onwards, and ecarry- 
ing over of the remaining profit balance of Fr. 1,358,685.25 
to new account. 


4, Election of controllers. 
Basle, February 1943. 
Tue Boarp or Drrecrors. 


2185 BALANCE OF DECEMBER 3lst, 1942. 


Assets Fr. 


Not paid-in capital 
Pref. shares: 
80% of Fr.10,000,000.— Fr. 8,000,000.— 
common shares: 
50% of Fr.55,000,000.— Fr.27,500,000.— 35,500,000.— 


Participations & Securities 161,156,498.14 
Debtors 11,025,001.— 
Bank-Balances: free available 11,048,968.46 
blocked 4,589,582.25 

Guarantees Fr. 2,301,472.30 


223,320,049.85 





Inabilities 
Capital 
Pref. shares: 
with 20% paid-in Fr.10,000,000.— 
common shares: 
fully paid-in Fr.70,000,000.— 
with 50% paid-in Fr. 55, 000, 000.— 135,000, 000. — 


Reserve-funds 80,000,000.— 
Creditors 6,587,798.80 
Dividends in arrears 253,565.80 
Net proceeds 1,478,685.25 
Guarantees Fr. 2,301,472.30 : 


223,320,049.85 


a 


PROFIT AND LOSS ACCOUNT FOR 1942 : 


Expenses and Taxes 738 194. 02 
Net Profit 1,47 8, 685. 25 


2,216,879.27 


Amount brought forward from Dee. 31st, 1941 1,261,344.22 
Gross Profit 955,535.05 


2,216,879.27 


BALANCE TO 31st DECEMBER, 1948 
Assets Fr. Cts. 


Unpaid share capital: 
Preferred shares: 
80% on Fr.10,000,000.— Fr. 8,000,000. | 
Common shares: 7 
50% on Fr.55,000,000.—  Fr.27,500,000. 35,500,000 - 
Participations and securities 167,419,419 | 
Debtors ! 
Bank balances: freely disposable 
blocked 
Capital payment 


2186 


224,412,028 
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BALANCE TO 31st DECEMBER, 1948 


Liabilities Fr. Cts. 
Share capital: 
Preferred shares: 
209e;paid: Fr.10,000,000.— 
Common shares: 

folly paid Fr.70,000,000.— 

DO TOG, aces esccasncseesoe Fr.55,000,000.— 135,000,000 — 
DR LETTS eee ead iemat ea cce Se o 79,400,000 — 
CUES PEST: pattie iA atta a eta Sd art ote 6,012,514 32 
Capa payineite tn 2,298,250 — 
Net proceeds from the profit-and-loss 

CCST» RR SE EE i Ae ere 1,701,264 59 


294,412,028 91 
PROFIT- AND- LOSS ACCOUNT FOR THE YEAR 1948 


Debit Fr. Cts. 
TOXPENGCS ANG CARO <n cccaeecenenenneemmnenencerene 972,912 55 
ICR O eines oor ee 1,701,264 59 


2.674177 14 
PROFIT. AND- LOSS ACCOUNT FOR THE YEAR 1948 


Credit Fr. Cis. 
Balance from previous yeal.................--0--+--- 1,570,682 — 
CEP ORSR CATT 1,103,495 14 


2,674,177 14 





2222 Filed March 2, 1957 
Affidavit of Francis A. Gibbons 


State or New York 
County or New York, ss.: 


Francis A. Gibbons, being duly sworn, deposes and says: 
I am Executive Vice President and a Director of Gen- 
eral Aniline & Film Corporation, herein called ‘“‘GAF’’. I 
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have been employed by GAF since its organization in 1929. 
In 1941, I became Secretary and continued as such until 
1951 when I was elected Treasurer. In 1952 I was elected 
a Vice President. In 1953, I was elected a Director. On 
September 19, 1956, I was elected Executive Vice Presi- 
dent. 

I am familiar with the facts stated herein concerning 
the I. G. Chemie common stock held by GAF. Before pre- 
paring this affidavit, I refreshed my recollection by check- 
ing the appropriate ‘records of GAF. The facts are as fol- 
lows: 

In February 1942 and continuously until 1944, GAF 
owned 56,300 fully-paid and 28,600 50%-paid common 
shares of I. G. Chemie. This stock was part of a total of 
74,300 fully-paid and 80,000 50%-paid Chemie common 
shares which GAF purchased for investment purposes in 
1930 and 1931 from Ed. Greutert & Cie., Basel, Switzer- 
land, at a cost of over $21,000,000. The details of the pur- 


chases are as follows: : 











2223 : 
Date of Number of shares Purchase 

Purchase Fully-paid Stock Price: 
May 20, 1931 20,000 $ 3,281,509.70 
June 30, 1931 54,300 9,506,032.13 
74,300 $12,787,541.83 

50%-Paid Stock ! 
March 28, 1930 50,000 $ 4,991,212.50 
June 5, 1930 30,000 3,633,674,50 
80,000 - $ 8,624,887.00 
Total purchase price— $21,412,428.83 


Between March 1934 and June 1937, GAF resold 18 ,000 
fully-paid and 51,400 50%-paid Chemie common shares, to 
Ed. Greutert & Cie., at a loss of $1,387,210.94, as follows: 


No. of 
Date of Sale Shares 


May 28, 1935 2,000 
June 3, 1935 6,000 
April 4, 1936 700 
April 6, 1936 1,800 
Nov. 27, 19386 5,000 
June 11,1937 2,500 


18,000 


20,000 
16,000 
1,400 
3,000 
7,000 
4,000 


51,400 
Total— 
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Selling Price 


Cost 


Fully-paid Shares 


303,103.58 
963,359.12 
102,507.01 
269,446.96 
717,870.47 
363,322.56 


$2,719,609.70 


$ 328,150.97 
984,452.91 
114,852.84 
295,335.87 
820,377.43 
410,188.71 


$2,953,358.73 


50-%Paid Shares 


$1,617,000.00 
1,134,810.50 
109,340.79 
244,064.24 
541,635.80 
360,470.73 


$4,007,322.06 


$6,726,931.76 


$1,996,485.00 
1,597,188.00 
139,753.95 
299,472.75 
698,769.75 
429,114.52 


$5,160,783.97 


$8,114,142.70 


Loss 


$ 25,047.39 
21,093.79 
12,345.83 
25,888.91 

102,506.96 
46,866.15 


$ 233,749.03 


$ 379,485.00 
462,377.50 
30,413.16 
55,408.51 
157,133.95 
68,643.79 


$1,153,461.91 


$1,387,210.94 


Thus, GAF’s acquisition of 56,300 fully-paid and 28,600 
50%-paid Chemie common stock from Ed. Greutert & Cie. 
in 1930 and 1931, represented an investment of $13,298,- 
286.13, ($9,834,183.10 for the fully-paid and $3,464,103.03 
for the 50%-paid stock). 

During the years 1931 to 1941 I. G. Chemie paid to GAF 
a total of $10,255,231.21 in cash dividends on the GAF- 


held Chemie common stock, as shown below: 
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2224. 
Dividends Paid by I. G. Chemie on the GAF-held Chemie Stock 


1981 Dividends on 74,300 fully-paid and 80,000 50%-paid $ 890 487. AT 
Chemie common stock 

1932 “ 1,599,977.56 

1933 ~ 858,139.23 

1984 Dividends on 74,300 fully-paid and 60,000 50%-paid 1,283,912. 50 
Chemie common stock 

1985 Dividends on 66,300 fully-paid and 44,000 50%-paid 1,283, 517. 46 
Chemie common stock 

1986 Dividends on 58,800 fully-paid and 32,600 50%-paid 972,122.05 
Chemie common stock 

1937 Dividends on 56,300 fully-paid and 28,600 50%-paid 695,507.86 


Chemie common stock ! 
1938 : 745,559.51 
1989 . 731,947.00 
1940 687,788.70 
1941 ‘ 506,321.87 


Total $10,255,231.21 






















The minutes of the GAF Board of Directors meeting 
held on June 7, 1940, indicate that a proxy was given: to 
five members of the I. G. Chemie Board to vote the GAF- 
held Chemie stock at Chemie’s annual meeting to be held 
on June 28, 1940. The GAF records do not show whether 
or not the stock was voted at Chemie annual meetings held 
prior to 1940. 

Between December 1, 1944 and October 18, 1946, GAF 
paid and transferred to the Attorney General! 55,610 
fully-paid and 28,238 50%-paid shares of the GAF-held 
Chemie common stock. The Attorney General elected to 
receive these shares in lieu of cash dividends on the vested 
GAF stock (455,624 common A and 2,050,000 Common B 
50%-paid represented dividends on the Chemie-claimed 
GAF stock. Of these shares, 53,984 fully-paid and 27,416 
shares), and 626 fully-paid and 822 50%-paid Chemie com- 
mon shares, represented dividends on vested GAF com- 
mon A stock which is not involved in the instant proceed- 
ing. Other stockholders of GAF elected to receive an 
additional 460 fully-paid and 244 50%-paid Chemie com- 
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2225 mon shares in lieu of cash dividends. As a result 

of these transactions between GAF and its stock- 
holders, the Corporation today holds only 230 fully-paid 
and 118 50%-paid common shares of I. G. Chemie. 


/s/ Francis A. GrBBpons 
Sworn to before me this 27 day of February, 1957. 


/s/ CATHERINE VANDER WENDE, 
Notary Public, State of New York 
No. 60-4072650 
Qualified in New York County 
Cert. filed with New York Co. Clerk 
New York County Register 
Westchester County Register 
Commission expires March 30, 1957 





2265 Filed March 13, 1957 
Affidavit of Paul E. McGraw 


WasHINGTON 
District oF CoLUMBIA, ss.: 


Paul E. McGraw, being duly sworn, deposes and says: 

I am one of counsel for defendants in this case and I am 
familiar with the proceedings herein. On March 2, 1957, 
my co-counsel, Sidney B. Jacoby, filed an affidavit showing 
the total number of Chemie shares of capital stock out- 
standing at vesting and the number of shares represented 
by the intervenors in the action. Although the intervenors 
have not filed any opposing affidavits, the Kaufman inter- 
venors have made a number of vague assertions in their 
reply memorandum (p. 9, n. 3) which should not go un- 
challenged. 

I 


Defendants have shown that the intervening stockhold- 
ers, claiming ownership of 41,683 shares of Chemie 
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2266 common stock (see Attachment 2 to the Jacoby 

affidavit, supra), represent only 15.439% of Chemie’s 
total outstanding capital stock at vesting. (Defendants’ 
memorandum in opposition, pp. 45). In making this 
determination, defendants treated equally both the fully- 
paid common (140,000 shares) and the half-paid common 
(110,000 shares), since each had the same par value, Sfrs. 
500 per share. Because the preferred stock has a par value 
of only Sfrs. 100, each perferred share was treated as 
equal to one-fifth (1/5) of a share of common, or 100,000 
shares of preferred (the total number outstanding) equal 
to 20,000 shares of common stock. Thus, Chemie should be 
regarded as having a total of 270,000 shares of capital stock 
outstanding (20,000 preferred plus 250,000 common shares) 
at the critical date. The intervenors’ stock holdings thus 
represent 41,683/270,000 or 15.439% of Chemie’s total out- 
standing capital stock at vesting. 

In their reply memorandum, the Kaufmans suggest that 
in determining the intervenors’ proportionate share, the 
preferred stock might be excluded because it ‘‘might be 
entitled to no asset particpation beyond its paid subscrip- 
tion price of 20 franes a share . . . leaving all equitable 
ownership to the common ape (p. 9, n. 3). But even 
though the preferred stock be excluded, the intervenors’ 
proportionate share is less than the 25% of the Chemie- 
claimed GAF stock reserved by the Attorney General. This 
is easily demonstrated as follows: 

Assuming that the preferred stockholders may have 
rights only to the payment of cash, there would remain 
only the 250,000 common shares (140,000 fully-paid and 
110,000 half-paid common). Giving equal consideration to 
both classes of common stock, the intervenors (holding 
39,781 fully-paid and 1,902 half-paid shares) would repre- 

sent 41,683/250,000, or 16.673 percent of Chemie’s 
2267 total outstanding capital stock at vesting. By mul- 
tiplying the Chemie-claimed GAF stock (455,624 
“A’’ and 2,050,000 ‘‘B’”’ shares) by 16.673 percent, the re- 
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sulting figure shows that the intervenors would be en- 
titled to receive a maximum of 75,967 “A’’ and 341,797 
‘‘B’’ shares, as compared to 113,906 ‘‘A’’ and 512,500 ‘‘B”’ 
shares of GAF which will be retained by the Attorney Gen- 
eral. 

II 


The Kaufman intervenors complain that defendants 
have compared the number and classes of shares presently 
held by the intervenors with the total number of shares 
outstanding in 1942. (Kaufman reply memorandum, p. 
9, n. 3). 

Since only a few of the intervenors indicated in their 
answers to interrogatories that their present holdings had 
been converted in 1949 from half-paid common to fully- 
paid common stock at the rate of 2 for 1,* defendants are 
unable to determine precisely how many shares the in- 
tervenors’ present holdings represent in terms of numbers 
and classes of stock outstanding in 1942. From the facts 
that are available, however, it can be demonstrated that 
the present holdings could not possibly have exceeded 25 
percent of the total number of shares outstanding at vest- 
ing. 

As shown in the Jacoby affidavit, supra, there was no 
change in the Chemie capitalization between 1940 and 

December 31, 1948. Pursuant to the resolution 
2268 adopted at Chemie’s general meeting held on No- 

vember 22, 1948, the following disposition was made 
of the 110,000 half-paid common shares: 


28,474 shares were paid-up and converted into fully paid 
common stock; 





21 Fourteen intervenors reported in their answers that their presently 
held fully-paid stock, totaling 128 shares, had been converted from 
half-paid shares. The conversion was made pursuant to a resolution 
adopted at the Chemie general meeting held on November 22, 1948, 
calling in the half-paid stock. The shares were required to be paid 
up, or converted into fully-paid common stock on the basis of two 
for one, by February 10, 1949, or else the stock was declared forfeited. 
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31,052 shares were converted into 15,526 fully-paid shares 
of common on the basis of two for one; 

23,058 shares were forfeited; 

27,416 shares were held in status quo subject to this 
Court’s order of February 3, 1949; 


110,000 shares. 
See the extract from the translation of the minutes of 
Chemie’s Special Meeting of March 5, 1949, attached ‘as 
Exhibit 1. | 
Assuming that the intervenors hold the entirety of the 
block of converted half-paid common stock, the 39,781 pres- 
ently held fully-paid stock could be said to equal a total 
of 55,307 fully-paid and half-paid common stock outstand- 
ing prior to the date of conversion in 1949. This mae be 
shown as follows: 


39,781 fully-paid common shares presently held by the 
intervenors 

15,526 fully-paid common converted in 1949 from halt paid 
common stock 





24,255 fully-paid shares that could not have been converted 
by intervenors 

31,052 maximum number of half-paid shares that cota 
have been converted by intervenors (2 times 15 526) 


55,307 





Thus, at most, intervenors’ present holdings could have 
represented only 57,209 common shares (55,307 plus 
1,902 presently held half-paid shares) of the 250,000 com- 
mon shares outstanding, or 22.88 percent of the common 
capital stock outstanding in 1942 (57,209/250,000). ! 


2269 III 


The Kaufmans make the surprising assertion that the 
defendants’ affidavits do not show the total number of 
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shares of common stock or of preferred stock of I. G. 
Chemie outstanding in 1942 (Kaufman memorandum, p. 
9, n. 3). But the same intervenors stated in May 1950 that 
“as of 1940, plaintiff’s total outstanding capital stock of 
all classes was 350,000 shares’’.? As stated in the Jacoby 
affidavit, supra, there was no change in the capitalization 
or the number of shares outstanding between 1940 and the 
end of hostilities, and thus at vesting. See the Chemie 
balance sheets for 1941, 1942, and 1948, attached to the 
Jacoby affidavit, supra. 
Moreover, by Article 659 of Chapter VI of the Swiss 
Code of Obligations of 1936, Chemie would have been 
prohibited from reacquiring its stock and thus re- 
2270 ducing the number of shares outstanding, except in 
the special circumstances specified in Article 659. 
(Translation of Article 659 attached as Exhibit 2). That 
section of the Swiss Code requires that the acquisition and 
sales of treasury shares*shall be reported in the reports 
of the corporation. No mention is made of any dealings in 
treasury stock in the Chemie reports attached to the 
Jacoby affidavit, supra. And significantly enough, when in 
1949 Chemie obtained 22,000 shares of common treasury 
stock, by forfeiture, the item was prominently displayed 
in its balance sheet and mentioned in its annual report. 





2See Kaufman’s reply to memoranda of plaintiff and defendants in 
opposition to motion of Eric G. Kaufman, et al. for leave to intervene, served 
on May 10, 1950. At p. 3 of the memorandum, the following statement ap- 
pears: 


‘*. . . As of 1940, plaintiff’s total outstanding capital stock of all classes 
was 350,000 shares, distributed as follows: 





Fr. Fr. 

100000 Preferred Nominal 100 — 10,000,000 20% — 2,000,000 
shares value paid-up 

140000 Original Nominal 500 — 70,000,000 100% — 70,000,000 
shares value paid-up 

110000 Original Nominal 500 — 55,000,000 50% — 27,500,000 
shares value 

350000 Shares and Votes — Fr. 135,000,000 Fr. 99,500,000’ 
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(See the translation of Chemie’s annual report for 1949, 
Chemie document B-150, attached hereto as Exhibit 3; 
see also translation of Chemie’s annual report for 1954, 
filed by plaintiffs, pp. 2, 15-16). 


IV 


Assuming arguendo, that the intervenors are held to be 
entitled to their proportionate share of the present capital 
of Chemie, their share would still be less than 25 percent. 
The Chemie annual report for 1954 filed by plaintiff on 
March 12, 1957, shows that Chemie has issued a total of 
293,416 shares of capital stock, consisting of 100,000 pre- 
ferred, 166,000 fully-paid and 27,416 half-paid common 
shares.* 3,000 shares of forfeited stock are held by Chemie 
and are shown in the balance sheet. Accordingly, 290 416 
shares are outstanding. 

Measured by the present capitalization, the 41,683 ee 
presently held by the intervenors represent only 14.36 
percent of Chemie’s total present outstanding capital stock, 
and 21.89 percent of its outstanding common capital stock, 

as follows: 


2271 41,683/290,416—14.36 percent, including preferred 
stock. 
41,683/190,416—21.89 percent, excluding preferred stock 


Ve. 


Since the bar date of March 31, 1954, defendants ies 
served interrogatories on 2,488 Chemie stockholders who 
originally intervened in the action. Of these, 1,768 inter- 
venors answered the interrogatories and 720 were dis- 
missed for failure to answer. Supplemental interroga- 
tories, directed to the particular facts of 111 individual 
eases, have also been served to date on intervenors hold- 





3 No changes in the capitalization are reported in the annual report 
for 1955. See the extract from Chemie’s annual report for 1955 show- 
ing its balance sheet figures as of December 31, 1955, attached as’ Ex- 
hibit 4. Presumably, the 1954 and 1955 figures reflect its Bement 
capitalization. | 
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ing 12,197 fully-paid and 1,266 half-paid Chemie common 
shares. In addition, defendants have made informal re- 
quests of counsel for further data in 135 cases. From 
the information thus obtained, defendants have cleared 
529 intervening complaints of stockholders. 


/s/ Paot E. McGraw 
Sworn to before me this 13th day of March, 1957. 


/s/ ANNETTA Wo.par, 
Notary Public 
(Szax) 


2272 
Exuzisrr 1 


Excerpt from Translation of Minutes of the Chemie General Meeting 
Held on March 5, 1949 


Authentic Public Record 


I, the undersigned, notary public at Basle, herewith 

certify that today I attended the 
twenty-sixth extraordinary general meeting 

of the stockholders of the 
Internationale Industrie- und Handelsbeteiligungen A.G. 
in the Schiitzenhaus [club-house of a rifle corps] in Basle 
in order to draw up this public record of the proceedings. 

The president of the Verwaltungsrat [Advisory Board], 
Dr. Felix Iselin, presided. He ascertained that the meet- 
ing has been called according to the by-laws by registered 
letters of February 22, 1949 (February twenty-two, nine- 
teen hundred forty-nine) and by publication in the Swiss 
Handelsamtsblatt [Official Trade Journal] No. 44 (forty- 
four). The proofs were on hand. 


Subject 1: Report of the Advisory Board on the result 
of calling in of the 50% of the nominal value of 
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110,000 common stocks at Fr. 500 nominal, not pia 
in up to date. 


The chairman reported that on the basis of the call on 
stock of the not paid 50% (fifty percent) of the nominal 
value of 110,000 (one hundred ten thousand) common 
stocks at Fr. 500 (five hundred Franes), dated November 
23, 1948 (November twenty-three, nineteen hundred and 
forty-eight), and of a first reminder of January 3 (Janv- 
ary three), of a second reminder of January 4 (January 
four), and of a third and last reminder of January 5, 1949 
(January five, nineteen hundred and forty-nine), cash in 
the total amount of Fr. 7,118,500 (seven million one hun- 
dred eighteen thousand and five hundred franes) has been 
paid in for 28,474 (twenty-eight thousand and four hun- 

dred seventy-four) till the expiration of the pro- 
2273 longation of time of February 10, 1949 (February 

ten, nineteen hundred and forty-nine) respectively 
of the publication of the invalidation of February 12, 1949 
(February twelve, nineteen hundred and forty-nine). 
Furthermore, 31,052 (thirty-one thousand and fifty-two) 
stock titles have been submitted for reduction of capital 
stock till February 10, 1949 (February ten, nineteen hun- 
dred and forty-nine). Since neither cash payment has been 
made for 23,058 (twenty-three thousand fifty-eight) stocks, 
nor a reduction offer has been made in due course or in a 
legal form, these stocks have been declared forfeited. 
Finally 27,416 (twenty-seven thousand and four hundred 
sixteen) stocks are affected by the order of the United 
States District Court for the District of Columbia as of 
February 3, 1949 (February three, nineteen hundred forty- 
nine). It will be reverted back to this order under subject 
3 (three). 

There was no discussion concerning this aeerener 
Subject 2: Ascertainment of the achieved full payment. 

The chairman remarked that according to the just men- 
tioned information, cash payment in the amount of! Fr. 
7,118,500 (seven million one hundred eighteen thousand 
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and five hundred francs) has been made for 28,474 (twenty- 
eight thousand four hundred and seventy-four) stocks. The 
amount of half of the 31,052 (thirty-one thousand fifty- 
two) stocks at Fr. 250 (two hundred fifty frances), sub- 
mitted for reduction of capital stock, therefore of 15,526 
(fifteen thousand five hundred twenty-six) stocks at Fr. 
250 (two hundred fifty francs), a total of Fr. 3,881,500 
(three million eight hundred eighty-one thousand five 
hundred frances) has to be added. These amounts show a 
payment in full of 

Franes 7,118,500 from cash payment, 

Francs 3,881,500 from reduction of capital 

stock 


therefore total Francs 11,000,000 (eleven million frances). 


2274 #According to confirmations of the Schweizerischer 

Bankverein in Basle, the Schweizerische Kredit- 
anstalt in Zurich, the Schweizerische Bankgesellschaft 
in Zurich, and Messrs. H. Sturzenegger & Cie. in Basle, 
presented in the general meeting, this amount is deposited 
at these firms and is at the disposal of the corporation. 


2275 

Translation of Article 659, Chapter VI, of the Swiss Code of Obliga- 
tions of 1936 

Exurir 2 


VI. THE ACQUISITION OF THE TREASURY STOCK 


Art. 659. A corporation shall not acquire its own shares 
either for its portfolio or as security. 
These regulations are not applicable: 


1. When the shares are acquired following a resolu- 
tion which provides for the reduction of the capital 
stock; 


7° gale 2 





: 229 


2. When the shares are acquired to satisfy claims of 
the corporation provided these claims do not originate 
in the subscription for its capital stock; 

3. When the shares are transferred to the corpora: 
ne tion in consequence of the acquisition of certain assets, 
hn or of an enterprise with its assets and liabilities; _ 

4, When the acquisition of the shares or their taking 
as security is connected with the management of an 
enterprise affiliated to the corporation according to. its 
by-laws; 

5. When the members of the board, managers and 
employees of the corporation deposit the shares as 
security for the fulfilment of their respective duties. 


The shares acquired for the portfolio must be destroyed 
immediately, in the case under 1; in the other cases, they 
must be disposed of with expedient acceleration. 

The acquisition and sales of the treasury shares shall pe 
reported in the reports of the corporation. 

The shares acquired by the corporation shall not be 
represented at the annual meeting of the corporation. 





2276 Exurit 3 
Report 
of the administration of the : 
INTERNATIONALE INpUSTRIE- & HANDELSBETEILIGUNGEN A.G. 


SocrETeE INTERNATIONALE POUR PARTICIPATIONS Inpus- 
TRIELLES ET COMMERCIALES S.A. 


BASLE 


to the 


ordinary General Meeting of the shareholders 
of 29th April, 1950 


for the business year 1949 


We have the honour of presenting to you the report for 
the twenty-second business year of our company. 
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The year 1949 has brought no improvement for the de- 
fence of legal claims against foreign sequestration au- 
thorities. The offices in question still seem to consider it 
their main duty to dispute with all the means at their dis- 
posal demands for the return of vested properties. Where 
the traditional laws are not sufficient for this, attempts 
are made to create new law of expediency in order to per- 
mit the retention of vested property even in cases where, 
five years after termination of the hostilities, it has not 
been possible to prove the so-called enemy property or 
enemy control asserted at that time as pretext for the 
vesting. 

In the sphere of international law too the necessity to 
fulfill obligations once entered into seems to be regarded 
by many countries from the point of view of whether the 
financial or other economic advantage outweighs the bur- 
den assumed. This is seen in a particularly crass manner 
in the questions which should have been resolved by the 
Washington Accord of 1946. Where this accord serves the 
interests of the participating Allied countries, pressure is 

brought to bear for its fulfillment; where perform- 
2277 ance is provided for on their side or where such 

performance would be necessary in order to make 
possible the fulfillment of the agreements according to their 
meaning, attempts are made to dispute the applicability. 
In these circumstances the task of the representatives of 
the Swiss government, who have to represent Swiss in- 
terests in general and thus those of our company as well, 
is an extremely difficult one. 

We would again like to take this opportunity to express 
our sincere thanks to the authorities and officials who have 
given us their support in our struggle. 





The balance-sheet for 3lst December, 1949, shews in i%s 
basic structure those changes which resulted from the 
capital simplification transaction concluded at the be- 
ginning of the business year. 
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The unpaid share capital stands unchanged at 80% of 
the nominal value of Frs. 10,000,000.— of the preferred 
shares, thus Frs. 8,000,000.—. On the other hand, the un- 
paid amount of the 50% paid up common shares has de- 
creased from Frs. 27,500,000.— in the previous year to 
Frs. 6,854,000.—. These 50% paid up common shares are 
the 27,416 units which were affected by the order of the 
United States District Court for the District of Columbia 
of 3rd February, 1949. The administration is still of the 
opinion that this order is contrary to Swiss legal con- 
ceptions, both from the material and procedural points of 
view, is unfounded and moreover represents an encroach- 
ment on Swiss jurisdiction by the American judge. | Un- 
fortunately the appeal which we filed against the order of 
the judge of first instance was dismissed on 13th February, 
1950, by the United States Court of Appeals for the Dis- 
trict of Columbia, so that we are still constrained to: con- 
tinue to live up to the order. 

For the first time there appear in the balance-sheet Frs. 
11,000,000.—nominal value = 22,000 units of our own 
shares at a book value of Frs. 250.—per unit = Frs. 
5,000,000.— Of these shares, 3,000 units are reserved for 
cases of hardship according to the resolution of the general 

meeting of 5th March, 1949, while 19,000 units, can 
2278 either be used for a further capital reduction or can 

be re-issued for account of the company. The ad- 
ministration has considered it better up to the present to 
postpone the formation of resolutions both in respect of 
the 3,000 units and also of the 19,000 units. 

The amount of our participations and securities has in- 
ereased by Frs. 6,111,514.30 to Frs. 173,530,933.89. 

The debtors have increased from Frs. 5 ,275,444.85 to 
Frs. 5,788,381.31. As previously, these are exclusively i in- 
ternal claims. 

The freely disposable bank balances, of which Fra. 
5,350,000.— (F rs. 6,850,000.— the previous year) are short- 
term, fixed-time deposits with Swiss banks, amount to Frs. 
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10,007,577.31 compared with Frs. 9,332,458.62 the previous 
year. The counter-value of the bank balances blocked in 
the U.S.A., which are still completely covered by reserves 
under creditors, amounts unchanged to F rs. 4,586,455.85. 

This year too we give in the following survey the 
geographical distribution of the balance value of the as- 
sets, whereby the unpaid share capital, the own shares 
declared forfeit and the completely covered blocked bank 
balances are not included. 


Switzerland: 

Securities and participations 

Debtors ; 

Bank halances 5.28% 21,44% 
Lp poe: Jd Soh eth ee Re 75,89 % 
Norway 2,39 % 
Other countries 0,28% 


100,00% 


The greater part of the assets in Switerland, besides 
bank balances and debtors, is mainly composed, as form- 
erly, of fixed-interest assets and other marketable securi- 
ties which were acquired from the point of view of a proper 

distribution of risk. 
2279 The engagement in the U.S.A. still consists ex- 
clusively of the participation in the General Aniline 
& Film Corporation, New York, that in Norway of shares 
of the Norsk Hydro-Elektrisk Kvaelstofaktieselskab, Oslo. 

Among the liabilities there appear under share capital 
the preferred shares unchanged at Frs. 10,000,000.— while 
the common shares increased from Frs. 70,000,000.— 
nominal value fully paid common shares fo Frs. 103,000,- 
000.—nominal value fully paid common shares and the 
50% paid up common shares decreased from F rs. 55,- 
000,000.—nominal value to F rs. 13,708,000.—nominal value. 

The reserve fund increased from Frs. 79,400,000.—to 
Frs. 79,664,500.—by allocation to it of the forfeiture profit 
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on 1,058 shares declared forfeit, which have not been re- 
issued, to the sum of Frs. 264,500.—. 

The creditors have increased from Frs. 6,012,514. 32 to 
F rs. 6,183,836.44. 


Our participation in the General Aniline & Film Cor- 
poration, New York, is still removed from our disposition 
in consequence of the vesting by the U.S. oben of 
Justice, Office of Alien Property. 

In lack of a reliable new basis of valuation we = 
again retained the previous method of balancing and have 
refrained from making a new valuation. 

The year 1949 was characterized by extensive oe 
tory work and pretrial activities concerning the action 
which we had instituted through the filing of suit for re- 
turn of our vested property on 21st October, 1948, against 
the Attorney General of the U.S.A. In this suit we are in 
the stage of discovery depositions and mutual inspection 
of documents. 

Our controversy with the U.S. Department of J cities 
and particularly the negotiations carried on with this 
government agency to explore the possibilities of a settle- 
ment, were greatly obstructed in summer 1949 by the at- 

tempt of the firm Remington Rand Ine. to enter the 
2280 suit. Remington’s aim was to prevent a settlement 

between the Justice Department and ourselves 
in order to be able to interpose itself in the negotia- 
tions. On the basis of its allegation that in the years 1946 
and 1947 it had held an option from us to purchase’ the 
General Aniline & Film Corporation and had exercised it 
at the proper time, Remington was at first admitted as 
intervenor. We denied that we ever granted Remington 
an option and after the recently held material trial the 
court decided in our favour in first instance. 

In spite of this obstacle which, because of the possibility 
of appeal open to Remington, has not yet been completely 
removed, the negotiations to procure a settlement are eon- 








234 


tinuing. We regret to have to establish, however, that the 
U.S. Department of Justice is attempting to impose con- 
ditions on us which have no relation to our legitimate 
claims. 

The annual report of the General Aniline & Film Cor- 
poration, New York, for the year 1949, is not yet at our 
disposal. As soon as it is available to us we will again have 
it sent to our shareholders on request. It can be seen from 
the balance figures published that in the year 1949 the 
company worked much less satisfactorily than in the 
previous year. The sales fell from $91.0 millions to $80.3 
millions. The costs, on the other hand, only sank from 
$82.4 millions to $77.4 millions, so that there results a net 
income of $2.9 millions compared with $8.6 millions in the 
previous year. 

The earnings per A-share amounted to $3.99 in the year 
1949 ($11.74 the previous year). No dividends were de- 
clared in 1949 either. 

The Norsk Hydro-Elektrisk Kvaelstofaktieselskab, Oslo, 
in which we have an unchanged participation of ca. 10% 
of its common share capital, declared an unchanged 
dividend for 1948/49 of 5% on the common shares. 

Unfortunately the blocking of our property continues 
in Norway as well. In the suit instituted by us complaint 
and answer were filed with the competent court. Negotia- 
tions which should prepare for a settlement have been 
under way for sometime with the Norwegian government 
too. 

We have kept to the former balancing for this participa- 
tion too and in view of the lack of a reliable basis of valua- 
tion have refrained from undertaking a new valuation. 


2281 Taking into consideration the profit carried for- 
ward from the previous year, there results a balance 
of the profit-and-loss account of Frs. 1,711,011.92. 
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The auditing of the accounts prescribed by Art. 723 of 

the Obligation Law was done by a trustee company. 

2282 § We submit to the vote of the general meeting the 
following | 


PROPOSALS: 


1. Approval of the balance-sheet with profit-and-lss 
account for 3lst December, 1949. 


2. Discharge of the administration. 


3. Payment of the 6% cumulative dividends Amer) iby 
the articles to the sum of Frs. 120,000.— on the 20% paid 
up preferred shares, payable from 2nd May, 1950, and the 
carrying forward of the remaining profit balance to the 
sum of Frs. 1,591,001.92 onto new account. 


4, Elections. 


Basle, April 1950. 3 

THe ADMINISTRATION 

2283 : 
BALANCE TO 31st DECEMBER, 1949 


Assets Fr. Cts. 


Unpaid share capital: 
Preferred shares: 
80% on Fr.10,000,000.— Fr.8,000,000. 
Common shares: 
50% on Fr.13,708,000.— Fr.6,854,000. 14,854,000 — 


Own shares declared forfeit....................2.-+-- 5,500,000 — 
Participations and securities......................-- 173,530,933 89 
IS COTS cnt ae eg eee 5,788,381 31 
Bank balances: freely disposable................ 10,007,577 31 

loko or 4,586,455 85 





214,267,348 36 
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BALANCE TO 31st DECEMBER, 1949 
2284 
Liabilities Fr. Cts. 


Share capital: 
Preferred shares: 


Ly Os ES Fr.10,000,000.— 
Common shares: 
folly paid —__......._- Fr.103,000,000.— 
DOTor pare: Fr. 13,708,000.— 126,708,000 — 
BC OSOTV Curr on 79,664,500 — 
CSET TESS aS oa RE Ra Al OE Raed le ae abe Row 6,183,836 44 
Net proceeds from the profit-and-loss 
PEC Tr i pina BA fats At tata Sec 1,711,011 92 





214,267,348 36 


PROFIT- AND- LOSS ACCOUNT FOR THE YEAR 1949 


Debit Fr. Cts. 
DOS ee a CSU 8 6, nonce 1,106,803 41 
NT ONE esac 1,711,011 92 





2,817,815 33 


— 


PROFIT- AND- LOSS ACCOUNT FOR THE YEAR 1949 


Credit Fr. Cts. 
Balance from previous yeat...........-..-----s--s-s-0-- 1,581,264 59 
CROBEHCATIET SS on 1,236,550 74 





2,817,815 33 
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2985 AUDITORS’ REPORT 7 


Basle, 14th April, 1950. 


To the ordinary general meeting of the shareholders of the 

INTERNATIONALE INpusTRIE- & HANDELSBETEILIGUNGEN A. G. 
Basle | 

Gentlemen, | 


In execution of the task entrusted to us we have 
examined the annual balance-sheet closed on 31st De- 
cember, 1949. 

We established that the figures of the eaeeieeuil for 
3lst December, 1949, which is closed on both sides with 
Frs. 214,267,348.36, as well as the accompanying profit- 
and-loss account shewing a profit balance of Frs. 1,711,- 
011.92, result from the properly kept books of the company. 

The presentation of the property situation by the annual 
report submitted corresponds to the legal prescriptions. 
With regard to the valuation of the participation in the 
General Aniline & Film Corporation, New York, and in 
the Norsk Hydro-Elektrisk Kvaelstofaktieselskab, Oslo, 
we refer explicitly to the statements in the annual report 
of the board of directors. Proof of the position of the 
bank balances and securities was given us by extracts of 
account and deposit receipts. 

The profit-and-loss account correctly reflects the reunite 
of business so that on the basis of our examination we can 
propose to you the adoption of the annual balance-sheet 
and the approval of the proposals of the board of directors 
regarding the utilization of the business yield. : 


Yours truly, 


J. WECKEMANN FREY 
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Exursir 4 


INTERNATIONALE InpustTRIE- & HANDELSBETEILIGUNGEN A.G. 
SocretE INTERNATIONALE POUR PARTICIPATIONS 
INDUSTRIELLES ET COMMERCIALES S.A. 


IN 


Basle 


TWENTY-EIGHTH ANNUAL REPORT 1955. 
2287 
Boarp or Directors 


Dr. Felix Iselin, President, Basle 
August Germann, Zurich 

Walter Germann, Manager, Basle 
Dr. Charles H. Gossweiler, Bern 


Dr. Hans Pestalozzi, Zurich 
Charles Rudolph, Zurich (left) 

Dr. Hans Sturzenegger, Basle 

Dr. Friedrich von Tscharner, Basle 


MANAGEMENT 


Walter Germann, Manager, Basle 
Dr. Max Ott, Manager, Basle 
Dr. Erich Schmitt, Assistant Manager, Basle 


AUDITORS 


Joseph Weckemann, Zurich 
Maria Duppenthaler, Schaffhausen 


SUBSTITUTES 


Basil Werder, Basle 
Hans Lamprecht, Zurich 
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Report 
of the administration of the 


INTERNATIONALE INDUSTRIE- & HaNnpDELSBETEILIGUNGEN A. G. 
Societe INTERNATIONALE POUR PARTICIPATIONS IxpUSTRIELLES 
ET CoMMERCIALES S.A. 


Basle 
to the 


ordinary general meeting of the shareholders 
on 28th March, 1956 


for the business year 1955. 


The year 1955 was unfortunately still overcast by the 
hard struggle for the release of our assets vested abroad. 
This struggle, now as before, casts a shadow on the normal 
business activity, as even today, more than ten years after 
the end of World War II, the main part of our assets is still 
vested. Our efforts for the release of our vested assets find 
encouragement again and again, because the principles 
for which we fight belong to the real basis of western 
civilization which have been neglected at times during 
the war and could be disregarded at decisions of expe- 
diency of the big powers in the pre-war years, but which 
must again be respected if the free world wants to be loyal 
to its fundamental dogma. It is significant that many 
smaller states—even such, which during the war had ‘to 
suffer most—have found their way back to clear prin- 
ciples of the international law, whereas in various big 
nations power predominates justice even in relation to 
neutral countries. ; 


2289 The balance-sheet per 31st December, 1955, shows 
under assets the unpaid share capital unchanged at 
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Frs. 14,854,000.—. This amount is made up as follows: 
Frs. 8,000,000.— unpaid amount of 80% on Frs. 10,000,- 
000.— nominal preferred shares, and F'rs. 6,854,000.— un- 
paid amount on the F rs. 13,708,000.— 50% paid up common 
shares. As you know, these 50% paid up common shares 
are the 27,416 units affected by the order of the United 
States District Court for the District of Columbia of 3rd 
February, 1949. We are still of the opinion that this order 
is contrary to Swiss legal concepts both from the material 
and procedural points of view, that it is unfounded and, 
moreover, represents an encroachment on Swiss jurisdic- 
tion by the American judge. 

The own shares declared forfeit are shown, as in pre- 
vious years, at Frs. 750,000.—. The corresponding 3000 
shares remain in reserve for cases of hardship in accord- 
ance with the resolution of the general meeting of 5th 
March, 1949. The board of directors still thinks it right 
for the examination of applications for consideration as 
cases of hardship to be postponed until our company has 
obtained justice in its controversy in the U.S.A. 

The position of our participations and securities has 
increased from Frs. 166,424,883.60 by Frs. 3,090,395.35 to 
Frs. 169,515,278.95. The increase is mainly due to the 
conversion of liabilities into share capital in connec- 
tion with the rationalization of the Cilag A.G., Schaff- 

hausen. 
2290 The freely disposable bank balances amount to frs. 

855,354.35. Compared with the balance of the pre- 
vious year, they have decreased from frs. 1,758,879.53 by 
frs. 903,528.18. Bank balances subject to transfer are 
shown at frs. 19,394.45. The bank balances blocked in the 
U.S.A. are shown unchanged at frs. 4,586,455.85. This 
amount is still fully covered by reserves under creditors. 

We are giving you, as in previous years, a survey of the 
geographical distribution of the balance value of the as- 
sets, from which are omitted the unpaid share capital, 


» b 
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the own shares declared forfeit and the blocked bank bal- 
ances fully covered by reserves: 


Switzerland: 

Securities and participations................ 8,46% 

2 OR ee ot ER LAA EE RRR RE ee elec 6,60% 

Bankshalances,. 3 0,47% 15,53% 
1a la a ES SS ae RE ee a 82,77 % 
Otherscountrvies: 2. 1,70% 


100,00% 


The engagement in the U.S.A. still consists exclusively 
of the participation in the General Aniline & Film Cor- 
poration, New York. 

Among liabilities there appear under share capital the 
preferred shares without any change at frs. 10,000,000—, 
while the 100% paid up common shares are shown at frs. 
83,000,000.— and the 50% paid up common shares at frs. 
13,708,000.—. 

The reserve fund stands also per 31st December, 1955 
at frs. 84,414,500.—. 


2291 | 
BALANCE-SHEET TO 3ist DECEMBER, 1955 


Assets Fs. Cts. 


Unpaid share capital 
Preferred shares 
80% on frs. 10,000,000.— frs. 8,000,000. 
Common shares 
50% on frs. 13,708,000.— frs. 6,854,000. 14,854, 000. — 


Own shares declared forfeit.........................---- 750, 000. — 


Participations and securities.................-.-.---+-- 169,515 978, 95 
DROS perro 12, 319,562.71 
Bank balances: freely disposable.................... 855, 354.35 
subject to transfer................ 19, 9394.45 
blocked (U.S.A.) ............s0000 4,586, “455. 85 


202,900,046.31 
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2292 
BALANCE-SHEET TO 31st DECEMBER, 1955 


Liabilities 
Frs. Cts. 
Share capital: 
Preferred shares: 
20% paid up frs. 10,000,000.— 
Common shares: 
100% paid up frs. 83,000,000.— 
50% paid up frs. 13,708,000.— 106,708,000.— 


Reserve funds 84,414,500.— 
Creditors 10,021,846.13 
Net proceeds from the profit-and-loss 


1,755,700.18 
202,900,046.31 


2293 Filed March 13, 1957 


Affidavit of John J. Wilson In Support of Motions For Enforcement 
Order 


District oF CoLUMBIA, 8S: 


I, John J. Wilson, being first duly sworn, on oath de- 
pose and state that I am one of the attorneys of record for 
the plaintiff corporation, and that I have received from our 
client its annual report for the year 1954, both in Ger- 
man text and an English translation; and that I hereby 
identify the two documents attached to this affidavit as 
the German text and an English translation of said re- 
port as received by me from our client. 


/s/ JouN J. Wison 


Subscribed and sworn to before me this 12th day of 
March, 1957. 
Vera Mc. G. Soupson 
Notary Public, D. C. 
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INTERNATIONALE InpustRic- & HanpELSBETEILIGUNGEN A.G. 
Societe InTERNATIONALE POUR PARTICIPATIONS IxDUSTRIELLES 
ET COMMERCIALES S.A. 


IN 
Baslz 
TWENTY-SEVENTH ANNUAL REPORT 1954 
2314 Boagp or Drectors 


Dr. Felix Iselin, President, Basle 
August Germann, Zurich 

Walter Germann, Manager, Basle 
Dr. Alfred Keller, Brugg 

Dr. Hans Pestalozzi, Zurich 
Charles Rudolph, Zurich 

Dr. Hans Sturzenegger, Basle 

Dr. Friedrich von Tscharner, Basle 


MANAGEMENT 


Walter Germann, Manager, Basle 
Dr. Max Ott, Manager, Basle 
Dr. Erich Schmitt, Assistant Manager, Basle 


AUDITORS 


Joseph Weckemann, Zurich 
Maria Duppenthaler, Schaffhausen 


SUBSTITUTES 


Basil Werder, Basle 
Hans Lamprecht, Zurich 
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2315 REPORT 
of the administration of the 


INTERNATIONALE InpusTRIE- & HANDELSBETEILIGUNGEN A.G. 
Socrete INTERNATIONALE POUR PaRTICIPATIONS INDUSTRIELLES 
ET CoMMERCIALES S.A. 


Baste 
to the 


ordinary general meeting of the shareholders 
on 4th July, 1955, 


for the business year 1954 





The struggle for the release of our assets vested abroad 
was still our main task in the year covered by the report. 
This problem still demanded our unremitting attention. 
On one hand, it was obvious that wider and wider circles 
were convinced of the indefensibility of the vesting of 
private assets—particularly those of neutrals—and are 
insisting on a return to the most important legal principles 
of the free world. On the other hand, however, we are 
again and again surprised to see how cynically the circles 
which have a direct interest in the administration of our 
vested assets—and which are in reality functioning as 
trustees for foreign property and should think accordingly 
—cling to long refuted imputations and suspicions and are 
thus actively following a policy contrary to the tendencies 
towards release, which is inconsistent with their functions 
as trustees. However, we are convinced that these ob- 
stacles can, in the long run, notwithstand plain justice and 
that the fairness of the nations concerned will at last bring 
these to recognize the justification of the demands which 

we have been urging for years. 
2316 The balance-sheet per 3lst December, 1954, shews 
under assets the unpaid share capital unchanged at 
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Frs. 14,854,000.—. Of this, Frs. 8,000,000.— is the unpaid 
amount of 80% on Frs. 10,000,000.— nominal preferred 
shares, whereas F'rs. 6,854,000.— is the unpaid amount on 
the Frs. 13,708,000.— 50% paid up common shares. As 
you know, these 50% paid up common shares are the 
27,416 units affected by the order of the United States 
District Court for the District of Columbia of 3rd Febru- 
ary, 1949. We are still of the opinion that this order is con- 
trary to Swiss legal concepts both from the material; and 
procedural points of view, that it is unfounded and, more- 
over, represents an encroachment on Swiss jurisdiction 
by the American judge. 

The own shares declared forfeit are shewn unchanged 
at Frs. 750,000.—. The corresponding 3000 shares remain 
in reserve for cases of hardship in accordance with the 
resolution of the general meeting of 5th March, 1949. The 
board of directors still thinks it right for the examination 
of application for consideration as cases of hardship to be 
postponed until our company has obtained justice in | its 
controversy in the U.S.A. 

The position of our participations and securities — 
decreased from F rs. 166,476,131.30 by Frs. 51,247. ae to 
Frs. 166,424,883.60. 

The following information* can be given about the main 
firms (in alphabetical order) in which we hold eS 
tions: 


2317 <Aussenhandel A.G., Zurich. 


The Aussenhandel A.G., Zurich, has a capital of Frs. 
1,000,000.—in which we hold a minority participation. Its 
purpose is the import, export and transit of and trading 
in goods of all types, commission deals and participation | 
in similar undertakings. The Aussenhandel A.G. has 
mainly carried out switch deals and in particular it has 





* Further details, especially with regard to the origin and develop- 
ment of our main participations, will be given at the general meeting 
in a special report. 
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made available its knowledge and contacts on a commis- 
sion basis for carrying out compensation transactions and 
liquidating assets subject to transfer. It started its busi- 
ness activity in mid-1952. A dividend of 5% was de- 
clared for each of the business years 1953 and 1954. 


Bank Hofmann A.G., Zurich. 


On 31st December, 1954, we held a right of option on 
a minority of the share capital of the Bank Hofmann A.G. 
which amounts to Frs. 2,000,000.—. Since a deposit was 
set up at that time for this option this is already included 
in our balance-sheet under ‘participations’. Since that 
time we have exercised the option. The Bank Hofmann 
A.G. is developing well. In the last two years it has paid a 
dividend of 8%. We received the 1954 dividend. 

Cilag Aktiengesellschaft, Schaffhausen. 

We have a majority participation as stockholder and 
creditor in Cilag in Schaffhausen. With regard to the 
development of our participation we refer you par- 
ticularly to the statements at our coming general meeting 
and to the special report which will be distributed there. 
During the past year we have found ourselves faced with 
the difficult question of whether we want to support an 

interesting, extensive expansion programme which 
2318 would have required the investment of further and 

even larger resources. We could not decide to agree 
to this project and took the attitude that a different ar- 
rangement should be made. Various attempts have been 
made to solve the difficult problems connected with this 
and negotiations have also been carried on about the 
relinquishment of our participation and our credits. These 
latter negotiations have so far not been successful. 

Three conditions must be fulfilled for the continuation 
of the business: 


1) A thorough reorganization of the works would have 
to be made in the sense of saving on overheads. The 
business in chemicals—which has had a deficit so far— 
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would have to be given up and the main weight laid upon 
developing specialities. 


2) We would have to endeavour to obtain an associa- 
tion with another chemical firm whose advice and expe- 
rience would be at Cilag’s disposal for technical, commer- 
cial and organizational questions. 


3) The circles of stockholders bringing in new capital 
would have to be extended. 

The reorganization is under way. The second pomiion 
cooperation with a recognized chemical firm, seems to be 
assured. There are prospects that further circles will 
invest in the company so that we shall no longer have to 
bear the burden of development alone.—It must not be 
overlooked that Cilag is still a relatively young firm and 
that precisely in chemical firms of the pharmaceutical 
branch business develops slowly since the introduction of 
new products requires time and money. 

It must therefore be calculated that in the propased 
rationalization the share capital will have to be written off 
as lost and it will scarcely be possible to avoid it being 
necessary for the main investors to waive a part of their 

claims. 
2319 As far as our company is concerned, it a be 
said that the share participation has been written 
off to Frs. 1.— and that the balance-sheet contains a spe- 
cial reserve fund which will cover the capital loss on the 
claims. Thus the sacrifice which we have to make should 
scarcely have any further effects upon the balance- sheet. 


Internationale Gesellschaft der Stickstoffindustrie A. G., 
Basle. 


The company served as trustee and paying office a 
the nitrogen producers who were formerly associated in the 
International Nitrogen Convention. Since this association 
disappeared because of the state of war the company 
only retains liquidation functions. We hold a minority 
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of the capital. The shares are 20% paid up and should 
represent their full value since besides the assets in trust 
the company’s own assets consist of first class securities 
and bank balances. 


Participations in- syndicates. 


We have a 90% participation in a syndicate whose as- 
sets are at present composed of securities, participations 
and bank balances. Our participation in the Egyptian Oil 
Consortium Inc., Panama, to the sum of ca. $600,000.—, 
is also contained in this syndicate. Together with the 
Belgian Compagnie Financiere Belge des Petroles (Petro- 
fina) and the Italian Societa Azionaria Imprese Perfora- 
aioni (S.A.I.P.) this partnership holds the controlling 
parcel of shares in the International Egyptian Oil Com- 
pany Inc., Panama. This participation has become very 
valuable since profitable wells have been drilled to an 
extent which exceeds our expectations. 

The bank balances and securities of the syndicate which 
are at present blocked and vested abroad are shewn at one 

franc, but it is to be hoped that the greater part of 
2320 these assets will become free within a foreseeable 

time. In some countries we have already obtained 
release. 

Our participation in this syndicate includes a consider- 
able passive reserve fund, without taking into considera- 
tion the oil investment and the last mentioned blocked items. 

In a further syndicate we have a two thirds participa- 
tion. This syndicate owns 50% of the real estate and 
managing company of the Hotel Crillon in Lima, Peru, 
and 50% of the real estate and management of a depart- 
ment store in the same town. The firms are working satis- 
factorily and the real estate has increased in value. Both 
firms have been able to make payments to the participants 
from their earnings. 
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Luxor Aktiengesellschaft, Zurich. 


The Luxor Aktiengesellschaft, Zurich, owns the build. 
ing in which the Luxor Cinema is run. The share capital 
amounts to Frs. 250,000—. We have a 50% participa- 
tion in this. The dividend for 1953 amounted to 4%. 
This is a real estate company whose receipts are to a 
certain extent dependent upon the development of the 
cinema since the company participates in the turnover. 


Osmon A.G., Schaffhausen. 


We own 100% of the Osmon A.G., Schaffhausen. The 
share capital is Frs. 2,000,000.—. The assets mainly con- 
sist of securities and debtors. Among the securities there 
are bonds of the Swiss Confederation, a promissory note 
on some real estate in Zurich and shares of 4 real estate 
companies, of which two were disposed of at a profit: in 
the course of the year 1954. The shares of the two other 

real estate companies have retained their full value. 
2321 Interesting groups of buildings in the centre of the 

City of Zurich belong to these companies. Further- 
more, Osmen has granted loans to companies closely con- 
nected with it. Even if one or the other of the credits 
which Osmon has granted has not maintained its value it 
must be taken into consideration, on the other hand, that 
in our balance-sheet the share capital of Osmon A. G. | is 
valued at only 50%. 

Osmon also owns the majority of the share capital | of 
Turikop A.G., Zurich, which amounts to Frs. 450,000.—; 
this is a film copying institute to which a soundtrack studio 
is attached. Turikop is working satisfactorily and shews a 
balanced profit- and-loss account. It has very modern in- 
stallations for the copying and development of films and 
has interesting permanent clients. The following com- 
panies belong to the Turikop circle: 

Cinetechnik A.G., Zurich: a research and development 
company in the technical branch of the film industry. | 
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Filmstudio Bellerive A.G., Zurich: a company for run- 
ning the film studio behind the Hotel Bellerive in Zurich 
which is at present being used for the Zurich Fernseh-Ver- 
suchsbetrieb (Zurich Experimental Television Studio). 

Gloria Film A.G.: a company for the production of rec- 
reationary, documentary and commissioned film. 

Rex Film A.G.: a company for the marketing of films in 
Switzerland. 

Union Film A.G.: a company for the marketing of films 
abroad. 

Societe Industrielle de St-Maur, Paris: a film copying 
institute and soundtrack studio. 


2322 Aktiengesellschaft fur Industrie und Hamdel, 
Frankfurt a/M. 


We own 100% of the Aktiengesellschaft fur Industrie 
und Handel. It has a share capital of DM. 1,000,000.—. 
It will be seen from the special report why this company 
was founded. It was an intermediate solution before we 
again had the Westdeutsche Handelsbank A.G. at our ab- 
solute disposal. The company has a limited activity. Its 
business is proceeding regularly and its shares may be 
considered to represent their full value. It owns a large 
portfolio of German shares which have increased in value. 


Westdeutsche Handelsbank A.G., Frankfurt a/M. 


We own the majority of the share capital of the West- 
deutsche Handelsbank A.G. The Westdeutsche Handels- 
bank A.G., formerly Deutsche Landerbank A.G., has not 
yet been able to convert its balance-sheet to the DM cur- 
rency because it has not yet been possible to settle various 
important questions. Compared with the inventory value, 
the value of our participation contains a reserve fund of 
several millions. 


Various negotiable securities. 


Among the securities there are bonds for Frs. 1,735,- 
000.—. These are first class bonds issued by the Swiss Con- 
federation and by banks and also a first class bearer prom- 
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issory note. We also hold a large parcel of quoted shares 
in first rate Swiss firms, mainly banks and industrial firms 
which could be realized at any time without difficulty. 
2323 Compared with the current value per 31st Decem- 
ber, 1954, our inventory value shews a large Dees 
ive reserve fund worth several millions. 

The debtors have increased from Frs. 12,384,601. 56 to 
Frs. 15,226,582.61. The most important items consist 
mainly of credits to the Cilag Aktiengesellschaft, to the 
two real estate companies and to Turikop A.G. and to the 
‘Osmon Aktiengesellschaft. 

The freely disposable bank balances amount to Pra. 1,- 
758,879.53 compared with Frs. 1,613,250.78 the previous 
year. Bank balances subject to feaneiee are shewn at the 
counter-value of Frs. 18,974.75. The bank balances blocked 
in the U.S.A. to the sum of Frs. 4,586,455.85 are still Gov 
ered by reserves under creditors. 

The following survey gives you, as in previous years, 
the geographical distribution of the balance value of the 
assets, from which are omitted the unpaid share capital, 
the own shares declared forfeit and the blocked bank 
balances fully covered by reserves: 


Switzerland: 

Securities and participations.................. 6.74% : 

1D FS PO eReader in. 8.26% ; 

iIRankoparancess 2 0.96% 15.96% 
(One on in te iB acer CTOD A AML SC ey ances nn eS ls eA 82.44% 
OCR CT BCOMNITIICS Soo case crc cece eed 1.60% 


100.00% 


2324 The engagement in the U.S.A. still consists ex- 
clusively of the participation in the General Aniline 

& Film Corporation, New York. 
Among liabilities there appear under share capital the 
preferred shares without any change at Frs. 10,000,000.—, 
while the 100% paid up common shares are shewn at F'rs. 
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83,000,000.— and the 50% paid up common shares at Frs. 
13,708,000.—. 

The reserve fund stands unchanged at Frs. 84,414,500.—. 

The creditors have increased from Frs. 8,021,845.73 to 
Frs. 10,794,584.03. This item consists mainly of special 
reserves. 

Our participation in the General Aniline & Film Cor- 
poration, New York, is still subject to the vesting order of 
the Department of Justice, Office of Alien Property. 


Because of the lack of any reliable basis of valuation | 


we have again refrained from making any new valuation 
but have retained the previous balancing. 

In the year covered by the report there arose a seri- 
ous crisis in our suit in the U.S.A. for the return of our 
vested assets. The judge of the court of first instance, the 
U.S. District Court for the District of Columbia in Wash- 
ington, had demanded of us, as you know, besides the pro- 
duction of our own books and records, also the production 
of all the records of a Swiss bank—not only those relating 
to our matter. Because of a conflict between the order of the 
American judge and Swiss law, which had also engaged the 
attention of the Federal Council, it was not possible for us 
to comply fully with the order within the term set by 
the judge although we had succeeded in obtaining the 

release, with the consent of the bank, of a large 
2325 number of the documents demanded. In spite of 

this Judge Laws of the U.S. District Court for the 
District of Columbia decided, in an opinion which he 
himself described as an innovation in American procedure, 
that our suit for the return of our assets should be dis- 
missed as a procedural and formal sanction. This took 
place before the material suit ever came before the court 
and contrary to the clear recommendations contained in 
the expert opinion of the Special Master appointed by 
Judge Laws himself, who had carried out the whole of the 
investigations, hearings and negotiations in this matter on 
behalf of the judge. As we have already announced, an 
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appeal was filed with the competent U.S. Court of Appeals 
for the District of Columbia against the decision of the 
court of first instance. In the course of the year covered 
by the report the appeal briefs were filed with the court 
and the verbal hearings took place in autumn 1954. At 
the time of writing this report the decision of the appen 
court was still outstanding. 

In 1954 too the efforts to achieve a solution with the 
American Government were continued. In particular, on 
Berne’s instructions the Swiss Legation in Washington 
strove—as has since been seen from the official reports— 
for the resumption of talks with U.S. government agen- 
cies but this matter was handled in a dilatory fashion i 
the latter. 

In the field of legislation in the American Congress our 
task mainly consisted of stressing in the hearings held 
before the Senate Sub-Committee on the Trading with the 
Enemy Act, a sub-committee of the Committee on the Judi- 
ciary which decides these questions, the Swiss character 
of our company and in refuting in this way the imputa- 
tions and frivolous allegations about enemy ‘taint’? made 
by our opponents before the same forum. Besides this, 
it was also convincingly demonstrated by our attorney 

that a pending draft bill which would give the 
2326 Justice Department the possibility of selling our as- 

sets while our suit is still pending would violate the 
American Constitution. 

Unfortunately from the annual report of the General 
Aniline & Film Corporation, New York, for the year 1954 
there results a very unsatisfactory development of the busi- 
ness outcome. On a turnover of $104.9 millions compared 
with $109.6 millions the previous year the net yield fell 
from $3.0 millions to $2.5 millions, or from 3.71 to $3, 16 
per A share. 

The profit-and-loss account again shews heavy expenses 
for the year 1954 which are caused mainly by the defence 
of our interests in the U.S.A. and chiefly by the litigation. 
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The net profit for 1954 amounts to Frs. 31,430.11. Com- 
pared with the gross earnings of Frs. 2,165,630.01 the ex- 
pense account shews a balance of Frs. 2,134,199.90. It was 
only possible to achieve this balance after deduction of a 
sum of Frs. 700,000.— from special reserves but it was 
possible to re-endow these with Frs. 672,003.— from excep- 
tional receipts which are not contained in the gross receipts. 
It is proposed that the balance of the profit-and-loss 
account of Frs. 31,430.11, together with the balance from 
the previous year of Frs. 1,671,262.20, that is a total of 
Frs. 1,702,692.31, should be carried forward to new account, 
Once again we find ourselves forced to propose to the 
general meeting that the payment of the 6% cumulative 
dividend guaranteed in the by-laws to the sum of F rs. 120,- 
000.— on the 20% paid preferred shares should be de- 
ferred. 
2327 It is to be regretted that Dr. Alfred Keller who 
has been a member of our board of directors for 
many years, finds himself forced to hand in his resignation 
as a director of our company for reasons of health. We 
regret this decision greatly. Dr. Keller has been a member 
of our board since 22nd July, 1946. We would like to offer 
Dr. Alfred Keller our hearty thanks for the exceptional 
services which he has rendered the company with his per- 
sonality and his great knowledge. We wish him a good 
recovery and shall always remember the collaboration with 
him with great pleasure. 
A substitute is to be elected to the board of directors 
in place of Dr. Alfred Keller. 
2328 § We submit to the vote of the general meeting the 
following 
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PROPOSALS : 


. Approval of the balance-sheet with profit- and Joss 
account for 3lst December, 1954. 


2. Discharge of the administration. 


3. Carrying over to new account of the remaining asset. 
balance to the sum of Frs. 1,702,692.31. : 


4. Election of a substitute to the board. 
Basle, June 1955. 


THe ADMINISTRATION. 


2329 : 
BALANCE-SHEET TO 31st DECEMBER, 1954 


Assets Frs. Cts. 


Unpaid share capital 
Preferred shares 
80% on Frs. 10,000,000. Frs. 8,000,000. 
Common shares | 
50% on Frs. 13,708,000. Frs. 6,854,000. 14,854, 000. — 


Own shares declared forfeit 750 ,000. — 
Participations and securities 166,424,883.60 
Debtors 15, 296, 582.61 
Bank balances: freely disposable gb 58, 879.53 
subject to transfer 18, 974.75 
blocked (U.S.A.) 4, 586, 455.85 


208,619,776.34 


2330 
Liabilities 
Share capital: 
Preferred shares: 
20% paid up Frs. 10,000,000.— 
Common shares: 
100% paid up Frs. 83,000,000.— 
50% paid up Frs. 13,708,000.— 106,708,000,— 





Reserve funds 84,414,500.— 
Creditors 10,794,584.03 
Net proceeds from the profit-and-loss 


1,702,692.31 
203,619,776.34 


2331 
PROFIT- AND- LOSS ACCOUNT FOR THE YEAR 1954 
Debit Frs. Cts. 


Expenses and taxes 2,134,199.90 
Net profit 1,702,692.31 


3,836,892.21 


2333 
Frs. Cts. 


Balance from previous year 1,671,262.20 
Gross earnings 2,165,630.01 


3,836,892.21 
2339 AUDITORS’ REPORT 


Basle, 23rd May, 1955. 


To the ordinary general meeting of the shareholders of 
the Internationale Industrie- & Handelsbeteiligungen 
A.G., 

Basle 

Gentlemen, 


In execution of the task entrusted to us we have ex- 
amined the annual balance-sheet closed on 31st December, 
1954. 

We established that the figures of the balance-sheet for 
31st December, 1954, which is closed on both sides with 
Frs. 203,619,776.34, as well as the accompanying profit- 
and-loss account shewing a profit balance of Fr. 1,702,- 
692.31, result from the properly kept books of the com- 


pany. 
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The presentation of the property situation in the annual 
report submitted conforms to the legal provisions. With 
regard to the valuation of the participation in the General 
Aniline & Film Corporation, New York, we refer explicitly 
to the statements in the annual report of the board of 
directors. Proof of the position of the bank balances and 
securities was given us by extracts of account and deposit 
receipts. 

The profit-and-loss account correctly reflects the result 
of business so that on the basis of our examination) we 
can propose to you the adoption of the annual report ‘and 
the approval of the proposals of the board of directors 
regarding the business yield. ) 


Yours truly, 


J. WECKEMAN 
M. DuprenTHALER 





722 Filed March 14, 1957 
Transcript of Hearing Before Judge Pine 


March 13, 1957 


* * % % * % * * ! * 


Mr. Jones: Remember the so-called bar date, if your 
Honor please, was established some three years before 
the dismissal of the corporation from this case and for 

that reason, I respectfully submit to your Honor 
723 that the bar date, whether it should be removed, 

whether it should be lifted, whether it should be ex- 
tended, is a matter that need not be determined at this 
time. 

Secondly, if your Honor please, the bar date is not a 
final order. It was not an order that we could appeal from. 
If and when this matter gets to the Court of Appeals, as it 
undoubtedly will before it is over, and the Court of Ap- 
peals should hold that the bar date should be extended or 


258 


that it should not have been, it was not timely entered or 
in order to do justice, a new bar date should be fixed for 
the presentation of claims, if this sale is permitted, then 
the rights are lost because the stock will be gone. 

The statute, if your Honor please, as we read it is crystal 
clear and it says that where a suit is filed claiming any in- 
terest in property, the property shall be retained until that 
suit is disposed of. 

This suit has not been disposed of and, as Mr. Schwartz, 
I think, said on a number of occasions when we argued the 
recapitalization matter—your Honor may recall this—he 
referred to it as the 15-85 issue, the question of whether 
or not the Government was entitled to 85 percent or 15 
percent and your Honor said to him in substance this: 
‘“‘Mr. Schwartz, that is the very issue that must be deter- 
mined in this case. What is the extent of enemy ownership 

in this corporation?”’ 
724 That is an issue which has not been decided. Cer- 

tainly the issue here of the rights of these plaintiffs 
has not been decided. This litigation, insofar as they are 
concerned, is still undetermined and I respectfully submit 
to your Honor that the injunction should issue. 
2 * & * s * * * * 
731 Tue Court: (Interposing) Let me ask you this 

question. Assuming the validity of the bar date and 
assuming your derivative theory, with those two premises, 
aren’t you adequately protected by the retention of 25 
percent? 

Mr. Moskovirz: Well, my answer to that—— 

Toe Court: (Interposing) On your derivative 

theory? 
732 Mr. Mosxovirz: No, your Honor. 
Tue Court: I said assume the validity of the bar 
date? 

Mr. Moskovitz: You are asking me to assume two in- 
consistent positions, if your Honor please, and it is very 
hard to answer that question. 
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Tue Covrr: Assume the validity of the bar date, your 
derivative action cannot go beyond the persons of the 
stock interest that have intervened? 

Mr. Mosxovirz: I believe they can. 

Tue Court: I would like to know how? ! 

Mr. Mosxovirz: Because again I refer to the language 
in Special Master and refer to page six of our reply brief: 
«<* * * that no harm can, in equity, result to the Govern- 
ment as a result of the above holding. The present in- 
tervenors can never recover more than what the Govern- 
ment, under Kaufman, was morally and legally obligated 
to return to the innocent stockholders.” 

In other words, the seizure of the property is a war- 
time measure. The Government can only retain that which 
is enemy. It must return—if the Government thinks it is 
a windfall, it cannot be a windfall to the Government. It 
is up to the Court to decide at that time whether it is a 
windfall to the present intervenors or whether equity will 

require that this bar date be lifted so other peeps 
733 can participate. 
Txe Court: It is a windfall to the Gneaart if 
a nonenemy fails to file an application for its return. a 7 
that true? 

Mr. Mosxkovitz: In the view of the Special Master, that 
would be immoral and illegal. 

Tue Court: Well, do you mean to say if nobody files an 
application for the return of property owned by a non- 
enemy that the Government has got to search out that } per- 
son and pay him? 

Mr. Moskovirz: No, if your Honor please, I believe it j is 
for the Court and ourselves on our application to ask the 
Court at that time to lift the bar date because the bar date 
is not a final order. It is an interlocutory order, an ex- 
pedient in order, if your Honor remember, to find out who 
are these people hiding behind Mr. Kaufman and Mr. 
Attenhofer. That was the whole spirit of the bar date at 
that time. Is this a phantom committee that is being 
organized hiding somewhere in Switzerland? 
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I recall Mr. Schwartz’ remarks and I can see your Honor 
does too, and so, come and show your faces. Well, the 
people who are behind that committee did show their 
faces and they were not inconsiderable in number, 
but that was the purpose, if your Honor will recall, of the 

bar date. It was an interlocutory order designed to 
734 put some meat and flesh on the skeleton of this in- 
tervention. It is not a final order. 

If there is going to be a windfall, it should not be for 
the Government. Equity will, I think, require, as the cases 
we have cited show that the bar date is an interlocutory 
order and when the time comes, perhaps if there is only 
five percent nonenemy interest, your Honor may say that 
there is no use to lift the bar date. But surely, 85, 90 or 
95 percent equity, I think, will require that we say to all 
people, come in and make yourselves known. 

Tue Court: I can follow your argument if I assume that 
the bar date, which I entered, was illegal. 

Mr. Mosxovirz: If your Honor please, I didn’t say it was 
illegal. What I said was the retention by the Government 
of more than that which they may lawfully retain would 
be illegal. I think that is almost so by definition. If they 
may only lawfully retain ten percent, it would be illegal 
for them to retain more. What I said was that if it should 
develop on the issue for the trial that the percentage is 
that much more than the number of intervenors, then it 
would be clearly, I think, incumbent upon your Honor in 
fairness and equity to allow all innocent stockholders to 
participate in that recovery regardless of whether they 
have intervened as of three years ago. 

The bar date, as we see it, therefore, has nothing 

735 to do with the measure of recovery. The measure 
of recovery is what was the percentage of enemy 
interest on the date of vesting? What was the percentage 
of nonenemy interest on the day of vesting? Once that is 
determined, then we get to the next question as to what 
shall be done with the bar date, how shall this property be 
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distributed, so that innocent people get it and not enemies. 
The issue in this case as your Honor, I think, pointed 
out in the hearing on the findings of fact which were had 
when the motion for an injunction on reclassification was 
decided, what is the percentage? The Government is, in 
effect, trying to, on its own say-so, pre-try that issue for 
us and for the Court. We think that is a question left for 
the Court. We cannot say what that percentage can be 
now. It can be up to 100 percent. I think if your Honor 
pressed me, I would say literally, it can’t be 100 percent, 
but it can be up to that. We don’t know what it is. That 
is an issue which is an issue for the trial and the attempt 
to settle at this time and sell at this time any such per- 
centage, clearly violates the mandate of the statute which 
requires that the property be retained until that issue is 
determined and a final judgment entered on that issue. 
& * * * * & * * * 
743 Mr. Moskovirz: We have cited the Fowkes cases, 
on page eight of our memorandum, in which’ the 
court vacated a previous bar order and said: “It is 
744 submitted that the greatest justice is best aceom- 
plished in cases such as this to allow the fullest period 
of time for those employees who desire to have the benefit 
of the court’s decree to come into the proceedings.’* 
Tue Court: Right there, supposing for some equitable 
reasons, a claimant came into the District Court and asked 
me to remove the bar date in order that he might make a 
claim after the sale of the stock. He would not be de- 
prived of his interests because he could take money instead 
of stock. Does that justify an injunction? 
Mr. Moskovirz: If your Honor please, if it were not for 
Section 9 (a), I would say yes. | 
Tue Court: Does that justify an injunction? | 
Mr. Moskovitz: Because of Section 9 (a) it does. If it 
were not for Section 9 (a)—let’s assume this were not 
a Section 9 (a) case and we had a proceeding with an in- 
junction proceeding to restrain the sale of a house pending 
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determination of proceeding for someone coming in later 
after the court has ordered the sale and is bound by what 
has happened, but Section 9 (a) makes that impossible. 

Now, if the number of these cases— 

Tue Court: (Interposing) So long as the suit is pend- 
ing? 

Mr. Mosxovitz: Our suit is pending. 

Tue Court: Your suit is pending but you and the 

other intervenors do not have an interest greater 
745 than 15 percent. That is what the Supreme Court 
has said. 

Mr. Mosxovitz: I don’t think it said that, your Honor. 

Tue Court: It stated the intervenors—I have forgotten 
which—I think this is from the Supreme Court—‘‘are 
limited to an interest in the assets proportionate to their 
stock holdings.’’ I think that is exactly what Mr. Jacoby 
read to you. 

Mr. Moskovirz: “Our holding is that when the Govern- 
ment seizes assets of a corporation organized under the 
laws of a neutral country, the rights of innocent stock- 
holders to an interest in the assets proportionate to the 
stockholdings must be protected.”’ 

We say, your Honor, that may be as high as 85 or 90 per- 
cent and that 85 or 90 percent must be protected. I don’t 
believe that the bar date order is that final 85 percent of 
the innocent stockholders should not be protected. 

Tue Court: Here is what the Supreme Court says, and 
I quote, and this is in the defendant’s brief and it was 
read by Mr. Jacoby: 

‘‘Our holding is that when the Government seizes assets 
of a corporation organized under the laws of a neutral 
country, the rights of innocent stockholders to an interest 
in the assets proportionate to their stockholdings must be 
fully protected.” 


748 Mr. Jones: I can’t tell your Honor what motivated 
many people in not joining. We do know, as I think 
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has been pointed out to your Honor, that there was quite 
a campaign by one of the newspapers in Switzerland 'say- 

ing this matter would be decided through diplomatic 
749 channels or one thing and another, and they 

shouldn’t join the interventions. I don’t believe the 
Government would claim, if your Honor please, that more 
than 25 percent, and I take that as a very high figure, 
there is nothing to justify it but that the Government, I 
don’t believe, would claim that more than 25 percent of 
Interhandel was owned by enemies. It would have to ad- 
mit 75 percent of that corporation was owned by non- 
enemies, but they now seek to sell this property, 75 per- 
cent of it, and only leave 25 percent for the protection of 
the innocent stockholders who unquestionably would own 
75 percent or better. They might own up, as Mr. Moskovitz 
said, to 100 percent. 


753 
Oral Ruling of the Court 


THE Court: (Pine, J.) Well, gentlemen, it appears from 
the papers before me that the Attorney General proposes 
to invite bids for the purchase from him of approximately 
427,000 shares of Common A stock and 1,540,000 shares of 
Common B stock of G.A.F. and, if eaietaetony bids are 
received, to sell the stock. 

The Attorney General is the record holder of approxi- 
mately 91 percent of the outstanding Common A shares 
and 100 percent of the outstanding Common B shares. The 
bids will be opened April 23, 1957. That is little more than 
a month from today. Injunctions have been sought by the 
plaintiff Interhandel and by certain plaintiff intervenors, 
generally referred to as the Kaufman group and the At- 
tenhofer group, to enjoin the defendant from proceeding 
with the proposed sale. I have no doubt that, either way 
I decide, an appeal will be taken to the Court of Appeals 
and an effort will be made to take the matter to oe 
Supreme Court. 
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This view is based upon past experience with this pro- 
tracted and extensively litigated lawsuit. It is therefore 
necessary, in the interest of justice, that I act as promptly 
as possible in order that these appeals may be taken, heard, 
and disposed of, if possible, prior to the date of the open- 

ing of the bids. The motions and briefs were sub- 
754 mitted to me as they were filed and I have had an 

opportunity to read and consider them prior to this 
hearing and I have had the advantage of the extensive 
oral arguments and I am ready fo rule. I read the briefs 
in advance in order that I might be able to act promptly 
and rule promptly. 

The plaintiff intervenors’ rights are limited by the Kauf- 
man decision to an interest in the assets proportionate to 
their stockholdings. It appears that they represent only 
approximately 15 percent of the stockholdings of Inter- 
handel. Under the bar date order, no stockholders other 
than those who intervene are permitted to receive any 
benefit from any judgment. Defendant plans to sell only 
75 percent of the Interhandel vested stock of G.A.F. where- 
as the maximum recovery by the intervenors cannot exceed 
15 percent of this Interhandel claimed G.A.F. stock. De- 
fendant is therefore proposing to sell stock, an interest 
in which under no circumstances could be claimed by the 
plaintiff intervenors, and I reach this conclusion as to his 
right to sell on either the individual theory or the deriva- 
tive theory. 

I cannot subscribe to the theory of the intervening plain- 
tiffs that they are entitled to a fractional interest in all 
the stock, or to the basis of their claim for all the vested 
property less only so much as is proportionate to the 
enemy stock interest. That theory might give the plain- 

tiff intervenors something to which they are not 
755 ~— entitled, namely, an interest in the nonenemy stock 
which, for some reason, has not been claimed. While 
the proportionate amount ultimately to be returned to the 
intervening plaintiffs has not been determined and will not 
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be determined until each claim has been finally decided, 
the maximum amount that can be recovered has been deter- 
mined by the claims filed before the bar date and that is 
amply secured by the retention by defendants of the 25 
percent not offered for sale. 

‘When I spoke of maintaining the status quo in my opin- 
ion in relation to the injunction to forbid the reclassifica- 
tion of the stock, of course, as that opinion will show, it 
related to the status quo or integrity of each and every 
share of stock including those in which the plaintiff in- 
tervenors claimed an interest. In my opinion, that in- 
terest would have been injured by the total reclassification. 
No such situation exists here as the proposed sale is only 
to sell that stock in which intervening petitioners tava no 
interest. 

Now, so far as the motion for an injunction by Inter- 
handel is concerned, I am of the opinion that it is not en- 
titled to an injunction from this Court because final judg- 
ment has been entered herein and plaintiff lacks standing ; 
and, also, this Court has no jurisdiction to issue it. 

In the injunction proceeding last fall for 

756 reclassification of the stock, it was not necessary to 

decide this point because the full relief sought was 

given at the instance of the plaintiff intervenors. Here it 

becomes necessary to decide the point because the plaintiff 

intervenors, as I have stated, are not entitled to the relief 

sought and I decide that Interhandel is not entitled to an 
injunction from this Court on the present record. 

The pendency of a counter claim has no application to 
rights given under Section 9 (a). Counsel will submit, 
with all due speed, findings and conclusions in accordance 
herewith. 





266 


2335 Filed March 14, 1957 
Motion of Attenhofer and Kaufman Intervenors for Rehearing 


Come now the Attenhofer and Kaufman intervenors and 
move this Court for a rehearing with respect to the Court’s 
opinion of March 13, 1957, denying said intervenors’ ap- 
plications for an injunctive order. 

The basis for this motion is that the Court erred in hold- 
ing that the intervenors represent only approximately 15 
per cent of the outstanding stock of I. G. Chemie. The fact 
is that the uncontroverted evidence before the Court clearly 
establishes that the intervenors represent more than 25 
per cent of the outstanding stock of I. G. Chemie. 

On the date of vesting, General Aniline and Film Cor- 
poration (hereinafter called GAF) was the owner of record 
of 56,300 fully paid and 28,600 half-paid common shares 
of I. G. Chemie. (Gibbons’ Affidavit, page 1). 

Subsequent to the date of vesting, GAF distributed to 

the Attorney General, in lieu of cash dividends on 
2336 the GAF shares vested from I. G. Chemie, 53,984 

fully paid shares and 27,416 half-paid shares, or a 
total of 81,400 shares. (Gibbons’ Affidavit, page 3). 

There are presently outstanding the following shares of 
I. G. Chemie: (a) 100,000 shares 6% preferred of 100 
Swiss franes par value, 20% paid in, (b) 166,000 shares of 
fully paid common, and (c) 27,416 half-paid shares of com- 
mon held in status quo, subject to this Court’s Order of 
February 3, 1949. (McGraw Affidavit, page 6). The 166,000 
fully paid common shares plus 27,416 half-paid common 
shares represent a total of 193,416 fully paid and half-paid 
common shares outstanding. 

In determining the proportionate interest of the present 
intervenors in I. G. Chemie, the preferred shares should 
be excluded because the by-laws of the corporation have 
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always provided that from the proceeds of liquidation the 
preferred shares shall be redeemed at 110% and the en- 
tire remainder shall be allocated to the common shares. 
(Cf. Plaintiffs’ Exhibit 89-91 to the Sturzenegger deposi- 
tion filed in this cause May 24, 1950). I. G. Chemie has at 
all times had sufficient non-vested assets to satisfy all 
claims of preferred stockholders as shown by its annual 
reports. (Cf. Annual Reports attached to the Wilson and 
McGraw Affidavits). 

The intervenors appearing in this action reeantine own 
41,683 shares of I. G. Chemie stock. (Jacoby Affidavit, 
page 3, paragraph 6). 

The named intervenor-plaintiffs, being entitled to their 
proportionate share of all dividends issued on the GAF 
stock,.as well as the GAF stock itself, are entitled to a 
porportionate share of the 81,400 shares distributed to 
the Attorney General as dividends, which proportion is 
41,683/112,016 of the 81,400 shares so distributed, or 30,-. 
290 shares of I. G. Chemie. (The foregoing denominator 
of 112,016 is arrived at by deducting the 81,400 “dividend” 
shares from the 193,416 shares). 

Thus the total claim of the present piece ntonraners 

is to be measured by adding said 30,290 shares to 
2337 their holdings of 41,683, making a total of 71,973 

shares. The claim of the present plaintiff-inter- 
venors, therefore, constitutes not less than 71,973/193, 416, 
or 37.2%, rather than 15% as claimed by the Attorney Gen- 
eral. 

Even if we were to assume that the fraction! ! of 
41,683/112,016 should be 41,683/193,416 of 81,400 shares, 
the figure of 30,290 would be changed to 17,542. This would 
result in adding 17,542 to 41,683, so that the fraction would 
be, on this premise, 59,225/193,416, or 30.62%. 

Wuererore, the motion for rehearing should be granted 
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and the Court should enter an injunctive order in favor 
of the plaintiff-intervenors. 


Respectfully submitted, 
Hocan & Hartson 


By /s/ Epvmunp L. Jones 
Epmunp L. Jones 
/s/ C. Frank REIFSNYDER 
C. Frank REIFSNYDER 
Attorneys for Attenhofer 
Plaintiff-Intervenors 
/s/ Rorert EK. SHER 
Rorert E. SHER 
/s/ IsaporE G. ALK 
IsaporE G. ALK 
/s/ James H. HELLER 
James H. HELLER 


Gravparp & Mosxovirz 


By /s/ Irvine Mosxovirz 
Irvine Moskovitz 
Attorneys for Kaufman 
Plaintiff-Intervenors 





766 Filed March 15, 1957 
Transcript of Hearing Before Judge Pine 


March 14, 1957 


[Mr. Jones]: Now, on the date of vesting, General Ani- 
line and Film was the owner of 56,300 fully-paid shares 
and 26,600 half-paid shares of I. G. Chemie. That appears 
in the Gibbons affidavit. 

Subsequent to the date of vesting, General Aniline and 
Film declared dividends, stock dividends in lieu of cash 
dividends, of 53,986 fully-paid shares and 27,416 half-paid 
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shares, or a total of 81,400 shares of Chemie were paid to 
the Attorney General by way of a stock dividend. : 
Now, there were outstanding at the present time— 
Tue Court: Now, G.A.F. owned these shares of Chemie 
as part of its assets? : 
Mr. Jonss: That’s right. 
The Government in computing the—— 
THe Court: It was an asset just like money, wasn A it 
Mr. Jones: That’s right. 


Oral Ruling of the Court 


Tue Court: I am of the view that the critical ais the 
basic date, the date when the interest of these intervenors 
was fixed and their rights were fixed, was at the time of 
vesting in 1942. 

I am also of the opinion that the preferred stock should 
be considered and counted. 

I approve of the method of reducing it to 20 per ome 

I do not see any basis for considering that the stock of 
Chemie in the portfolio of G-A.F. is treasury stock of 
Chemie. 

I am of the opinion that if the intervenors are entitled 
to the increment on the vested property it can not relate 
back to increase their proportions. But apparently, even 
if it does, from the way the figures have been presented 
to me, the percentage of interest in Chemie of the ante 
venors is below 25 per cent. 
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2343 Filed March 15, 1957 
Findings of Fact and Conclusions of Law 


The above-entitled cause came on for hearing on March 
13, 1957, on three motions dated February 25, 1957 


(1) “Motion of Plaintiff for an Injunctive Order to 
Enforce Section 9 (a) of the Trading with the Enemy 
Act.”’ 

(2) a motion filed by the Attenhofer plaintiff-inter- 
venors, entitled ‘‘Motion for an Injunctive Order 
Requiring the Attorney General to Comply with the 
Provisions of Section 9 (a) of the Trading with the 
Enemy Act.” 

(3) a motion filed by the Kaufman plaintiff-inter- 
venors, entitled “Motion for Injunction under Section 


9 (a) of the Trading with the Enemy Act.’’ 


and on March 14, 1957 on a joint motion of the Attenhofer 
and Kaufman plaintiff-intervenors entitled ‘‘Motion of 
Attenhofer and Kaufman intervenors for rehearing,” filed 
March 14, 1957. 
The cause was heard on the aforesaid motions, the affi- 
davits, memoranda and exhibits filed in support and 
2344 in opposition, and on argument of counsel on March 
13 and 14, 1957, and after due consideration thereof 
and having made rulings, dated March 13 and March 14, 
1957, the Court finds and concludes: 


Findings of Fact 


1. By Vesting Order dated February 16, 1942, 7 Fed. 
Reg. 1406, Vesting Order No. 5, dated April 24, 1942, 7 
Fed. Reg. 3148, and Vesting Order No. 907, dated February 
15, 1943, 8 Fed. Reg. 2453, the Attorney General, acting 
under the Trading with the Enemy Act, vested in himself, 
inter alia, 455,624 common A shares of General Aniline & 
Film Corporation and 2,050,000 common B shares of the 
said corporation. 
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2. Thereafter, the Attorney General acquired an addi- 
tional 65,085 shares of common A stock in General Aniline 
& Film Corporation in exchange for all the stock in Gen- 
eral Dyestuff Corporation, which he had vested from 
others. 


3. The Attorney General also, by certain other Vesting 
Orders, vested an additional 20, 185 shares of common 2 A 
stock. | 


4. By the aforesaid acquisitions, the Attorney General 
has vested in himself a total of 540,894 A shares and 
2,050,000 B shares. 


5. The Attorney General proposes to make a public dee 
ing for sale, by way of a prospectus dated February 21, 
1957, of 426,988 common A shares and 1,537,500 common 
B shares of the said corporation, being 75% of the shares 
vested by the Vesting Orders described in paragraph 1, 
above, and all the other shares acquired by him as de- 
scribed in paragraphs 2 and 3, above. The sale was sched- 
uled for April 23, 1957, and the Court was so informed 
when it made its ruling of March 13, 1957. The sale had, 

however, already been postponed to May 13, 1957. 
2345 +6. Plaintiff I. C. Chemie filed suit in 1948 for, 

inter alia, all the property vested by the Meee 
Orders described in paragraph 1. 


7. On February 3, 1949, the District Court for the Dis- 
trict of Columbia entered an injunctive order against plain- 
tiff and in favor of defendants in respect of 27,416 7 
paid shares of plaintiff corporation. 


8. Defendant answered and filed counterclaims against 
the plaintiff. 

9. On December 21, 1953, the District Court for the Dis- 
trict of Columbia entered an order dismissing the com- 
plaint of the plaintiff I. G. Chemie with prejudice. The 
order was stated to be inapplicable to the claims of any 
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stockholders who had intervened or might intervene in the 
case. (19 Fed. Rules Service 37b.243 Case 1). 


10. On June 30, 1955, in Cause No. 12,140, the Court of 
Appeals for the District of Columbia affirmed the dismissal. 
96 U. S. App. D. C. 232, 225 F. 2d 532. The order of the 
Court affirmed and continued: 


‘¢_.. that if within six months after the receipt by 
the District Court of the mandate of this Court in this 
case discovery shall be made as required by the Dis- 
trict Court, then the order dismissing the complaint 
shall be vacated by the District Court.”’ 


A petition for rehearing in banc was denied on Sep- 
tember 1, 1955. The Supreme Court thereafter denied a 
petition for certiorari (350 U.S. 937, rehearing denied, 
976). 


11. By order dated July 11, 1956, this Court denied a 
motion by plaintiff I. G. Chemie for an extension of the 
six months’ period specified in the order of the Court of 
Appeals, quoted in paragraph 10, supra. On July 23, 1956, 
this Court denied plaintiff I. G. Chemie’s motion for re- 
consideration of the said order of July 11, 1956. On July 

30, 1956, plaintiff I. G. Chemie filed a motion to va- 
2346 cate the dismissal order of December 21, 1953. On 

August 3, 1956, this Court entered an order on the 
mandate of the Court of Appeals. On August 21, 1956, 
this Court denied plaintiff I. G. Chemie’s motion to vacate 
said order. Plaintiff’s motion of July 30, 1956 was over- 
ruled by order of August 21, 1956, nunc pro tunc August 3, 
1956. 


12. On July 23, 1956, plaintiff I. G. Chemie filed a notice 
of appeal from the said orders of July 11 and July 23, 
1956. 


13. On August 24, 1956, plaintiff I. G. Chemie filed a 
notice of appeal from the orders of August 3 and August 
21, 1956. 
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14, The aforesaid appeals, Nos. 13,460 and 13,527, were 
consolidated by order of the Court of Appeals, dated Sep- 
tember 10, 1956, and were heard before the Court of Ap- 
peals on February 11, 1957. These appeals are still under 
advisement and no opinion thereon has been handed down. 


15. Pursuant to the decision of the Supreme Court in 
Kaufman v. Societe, etc., 343 U.S. 156, the complaint in in- 
tervention of Eric G. Kaufman, et al. was filed in ‘this 
Court. Thereafter, the complaint in intervention of Ernest 
Attenhofer, et al. was filed herein. On December 16, 1953, 
this Court entered a “bar date” order, affrming and modi- 
fying an order of the Special Master dated July 21, 1953; 
and thereafter complaints in intervention were filed by a 
number of additional stockholders of I. G. Chemie; and 
there are presently pending complaints in intervention by 
stockholders claiming to be the owners of 39,781 fully-paid 
and 1,902 half-paid common shares of I. G. Chemie, | or a 

total of 41,683 common shares. 
2347 16. At the dates of vesting and from June 1940 
to 1948 I. G. Chemie had 350,000 shares of capital 
stock outstanding, as follows: 

Number and Class of Shares Par Value 
100,000 shares of 6% preferred, | 

20% paid in Sfrs.| 100 
140,000 shares of fully-paid common Sfrs.' 500 
110,000 shares of half-paid common Sfrs. 500 
| 


Total 350,000 shares. 


17. For the purpose of arriving at a single figure repre- 
senting the proportion which plaintiff-intervenors’ ¢om- 
mon stock bears to the total capital, comprised of both pre- 
ferred and common, each share of preferred should be 
treated as the equivalent of one-fifth of a share of com- 
mon, for the reason that the par value of the preferred is 
Sfrs. 100 as compared with the par value of Sfrs. 500 for 
the common. The 100,000 shares of preferred are thus 
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equivalent to 20,000 shares of common. The total capital 
of I. G. Chemie at the date of vesting and from 1940 to 
1948 may therefore be regarded, in terms of common stock, 
as being 270,000 shares (the 250,000 shares of common and 
the 20;000 shares of equivalent common). 


18. Since plaintiff-intervenors claim to own 41,683 
shares, the proportion of the total capital which they 
represent is 41683/270000 or 15.439% of the total capital 
of I. G. Chemie. 


AppITIoNaL Finprncs or Facr Proposep By 
PLAINTIFF-LNTERVENORS 


19. In February, 1942, and continuously until 1944, Gen- 
eral Aniline & Film owned 56,300 fully-paid and 28,600 
half-paid common shares of I. G. Chemie. Between De- 
cember 1, 1944, and October 18, 1946, General Aniline & 

Film paid and transferred to the Attorney General, 
2348 as dividends on the shares vested by the Vesting 

Orders described in paragraph 1, 53,984 fully-paid 
and 27,416 half-paid I. G. Chemie common shares, totaling 
81,400 shares. 


20. The shares of capital stock of I. G. Chemie presently 
outstanding are 293,416, divided as follows: 


Number and Class of Shares Par Value 
100,000 shares of 6% preferred, 

20% paid in Sfrs.100 

166,000 shares of fully-paid common Sfrs. 500 

27,416 shares of half-paid common Sfrs. 500 


Total: 293,416. 


21. The by laws of I. G. Chemie in effect at the dates of 
vesting and at all times thereafter provide that from the 
proceeds of liquidation the preferred shares shall first be 
redeemed at 110% and the entire remainder shall be al- 
located to the common shares. At the dates of vesting and 
at all times thereafter the annual reports of I. G. Chemie 
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state that the corporation had non-vested assets valued in 
excess of an amount necessary to satisfy in full all rights 
of the outstanding preferred stock, if hamdation were to 
take place. 


2349 ConcLusions oF Law 


The conclusions of law are set forth in the aforesaid 
memoranda opinions of the Court dated March 13 and 
March 14, 1957, which are hereby made a part hereof, fad 
ordered to be filed herewith. 

Dated: March 15, 1957 
/s/ Davi A. Prye 
Judge 
Seen and approved as to form: 


/s/ Joun J. Witson 
Attorney for plaintiff I. G. Chemie 


/s/ Epmunp L. Jones 
Attorney for plaintiff-intervenor Attenhofer et al. 


/s/ Isapore G. ALK 
Attorney for plaintiff-intervenor Kaufman et al. 





2350 Filed March 15, 1957 
Order 


The above-entitled cause having come on for hearing 
on the joint motion of the Attenhofer and the Kaufman in- 
tervenor groups, filed on March 14, 1957, for rehearing on 
their motions for an injunction restraining defendant 
Herbert Brownell, Jr., and his agents, from selling or of- 
fering for sale, or otherwise disposing of, 426,988 common 
‘*A’’? shares and 1,537,500 common “B’’ shares of General 
Aniline and Film Corporation held by defendant Brownell, 
and on a response thereto filed by defendant and the Court 
having heard argument and considered the aforesaid mo- 
tion and having delivered a ruling on March 14, 1957, and 
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having filed findings of fact and conclusions of law dated 
March 15, 1957, it is, by the Court, this 15th day of March, 
1957. 


2351 §$ Orprrep, ApyupGED aND DECREED: 


That the aforesaid joint motion of the Attenhofer 
and the Kaufman intervenor groups for rehearing be, and 
it hereby is, denied. 

/s/ Dav A. Prine 
Judge 


Seen and approved as to form: 


/s/ Evmonp L. Jones 
Attorney for plaintiff-intervenor Attenhofer et al. 


/s/ IsaporE G. ALK 
Attorney for plaintiff-intervenor Kaufman et al. 





2352 Filed March 15, 1957 
Order 


The above-entitled cause having come on for hearing 
on March 13, 1957, on the motions of plaintiff I. G. Chemie, 
and the Attenhofer and Kaufman intervenor groups, 
filed on February 25, 1957, for an injunction restraining 
defendant Herbert Brownell, Jr., and his agents, from 
selling or offering for sale, or otherwise disposing of, 
426,988 common ‘‘A”’ shares and 1,537,500 common ‘‘B” 
shares of General Aniline and Film Corporation held by 
defendant Brownell, and the Court having heard argument 
of counsel and considered the aforesaid motions, the legal 
memoranda, affidavits, and exhibits filed in supoprt there- 
of and in opposition thereto, and having delivered a ruling 
on March 13, 1957, and having filed findings of fact and 
conclusions of law, dated March 15, 1957, it is, by the Court, 
this 15th day of March, 1957. 
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2353 #Onrprerep, ApDJUDGED aND DECREED: 


That the aforesaid motions of plaintiff I. G. Chemie and 
the Attenhofer and Kaufman intervenor groups be, and 
they hereby are, denied. 


/s/ Dav A, Prine 
District Judge 
Seen and approved as to form: 


/s/ Joun J. Witson 
Attorney for plaintiff I. G. Chemie 


/s/ Enmunp L. JonEs 
Attorney for plaintiff-intervenor Attenhofer et al. 


/s/ Isaporr G. ALK 
Attorney for plawntiff-intervenor Kaufman et al. 





wees . “ a ME iiecapa 4 et i AVC ea een Pintic 
Eada Ay rane Wo eee ted : iS ran net ae Packet eve on eer 
Sy eats nc ee Fade Rene mre ae Peete ar eR oF 


ct 


VT hh ui ; 
se Peete to Sate aii oS ¥ yen ‘ ho 
cpatesge o SORE NE aetna ate 
a Sip aN, =; HE Raia! PEASE 


-—— 


eee 


re 4 ape Sy be RI 
Pavia ar hone . 0 pirates 


HDR 
ean 
eens 


WiteNrs 


\ oop a SHAE A gi sore eg a Pash, 
a i sath 
Maaltercmnanm ovine seein Seas 


- 2 coors ‘ . Wirt te Me ‘ wy yan heey WN RA 
parte ota ECHR TROT ems ROTM ENGNEST Tone 
Oar eits “ na : | A TIN a Perk 
eet rca a Poacbesae eer 


staat mange) 

Shy rata ne 
Ceca 7 Si SAN haat ee ate 

3 


eprint ie a es che 


Samet 


“geht 


x rial oe Ys ca adi psy ina ae Hipart 
“9 ; a ies si ; of na satiganonecean est Ne 
Noster ke ee 3 Teor cae Monee i ey Phir « evi] Wao 


eat 


ae ah 


Sn Saree hier eee ee 

PEF ROR ESRI ca an SERIA Hk Passe BaP AREA Ar SSN RI Scie Sa 
gestern : Si Bio a a he ay NO 86 Sat Se 
ar aera 2 NN " rs x > OS aN gen pe ha ro iS i en ‘ a ” sie ois Yh | 
par hin ney erate Ze Medes " Pe pact: j avEY Ae . : ar pa rly a pe ia sh “i rity mk 


Preheat) 


he 
x 
cst i ies ease ses 
‘ 2 Nog ARR ae 


riba 
Ser 


aie 


“ c we oe pe nigeria “ey 
igh ben i Me , ‘ ) ee a “ y .- < 
heat i ; : yg? f : When Y Re eae. 
ee Ps aM ea gach aN f ee Set tt Bh Sen MN Sec (RMR nan aa 


teenth 
phe tr ey 
oy 


ty ih ons pis 


2 ts we! a , ap fee ng ri 
a irc aed ant: 
f Adnewe Suh “ 
Wake 


aN 


prah 
at FY fit a 
; pig 


rag REO 


=a 


<beys 


; mises te 
Se ike Ya i m tn bye ot 
Cia eRe iy Me x Sine 
Rectan tio ecatnis Pr ateee Teer Nea : 
Pn TOMS 
Beal BF chive 


ie ro 
if Pater oe 
ppintaute seh 

ie 


’ pedals ti 


SoA Nes : a asters 
2 : Say eoeaa pint ‘ wal a Ta . DE TCS Sih Sein AC 
Eawlinrihe ac he ‘ Reinet } Sioa } Nees See eS we CU manna 

Fine : f oe , : © dives oa haere a ai 
Hea Ghcaeanton 5 y 2 Sarcepna ; ¢ il 
Serna ‘ ey Sry oats 
Saban anar es See ee Seer ites Sten come 


a et ‘ . - 
ngorebhce 3 
Pa rea ‘ a cat \ , 4 
Sa eatace sort 3 erat a \ toe 
salts SiieiicSh Soeiepaticthbie - oh aad 
ny, sore 
oe , me 
HOTU 


Pegs 
Pau et NE 


Rea sap ee fen anny yet td 


sislnicetn® Stee 
nt Seas Mao enmt 


rh ys ia an 
NDA, Sa Rath 


i 

oan 
pg uP ARNE Med TY 
peers eaeberes 


aa atott z pital se 
wane jvegini t 
eran Romentnee 
< 4 


(rat ae aoa 
er de 





QUESTIONS PRESENTED 


_ Since section 9(a) of the Trading with the Enemy Act 
requires the Alien Property Custodian to retain vested 
property, once suit is started for its return, until final judg- 
ment or the suit is otherwise terminated— 


Where a corporate derivative action has been insti- 
tuted for the return of that part of the seized assets 
of a Swiss corporation that is proportionate to the 
nonenemy interest therein,— 


1. May the Custodian during the pendency of the 
action sell 75 per cent of the vested assets merely 
because a ‘‘bar date’’ order entered before trial 
provides that stockholders who have not ap- 
peared by name in the suit by a fixed date may 
not participate in or benefit from the recovery? 


2. May such a ‘‘bar date’’ order be given the effect 
of a final judgment under section 9(a) of the Act? 


3. Did the court apply the proper criteria in deter- 
mining the relative percentages of enemy and 
nonenemy interests in the corporation? 
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No. 13,822 


Eric G. KaurMan, ET AL., | 
Appellants, 
Ve 


Hersert BROWNELL, JR., ET AL., 
Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from orders of the District Court 
refusing to enjoin the Attorney General (the ‘‘ Alien Prop- 
erty Custodian’’), from selling approximately 75 per cent 
of the vested stock of General Aniline & Film Corporation, 
constituting the major part of the subject matter of the 
action in the court below.’ Appellants are plaintiff-inter- 
venors in that action which is a suit for the return of the 





1 While certain other vested property is also subject to the litigation below, 
it is not involved in this appeal; only the vested GAF stock is at issue here. 
Both the Custodian and the Treasurer of the United States were sued in the 
action below, but the immediate proceedings giving rise to this appeal in- 
volve only the Custodian. 
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vested stock brought under Section 9(a) of the Trading 
with the Enemy Act, 50 U.S. C. App. 1 et seq., See. 9(a). 
The complaint in intervention is printed at J. A. 5 ff., and 
the orders appealed from are printed at J. A. 275-77. 


Notice of this appeal was filed on March 22, 1957, by 
these appellants, frequently called the ‘‘Kaufman inter- 
venors’’. A companion appeal, No. 13,823, has been filed 
by a second group of plaintiff-intervenors, frequently re- 
ferred to as the ‘‘ Attenhofer intervenors’’. 


The jurisdiction of this Court is invoked by virtue of 
Sections 1291 and 1292 of Title 28 U. S. Code. 


STATEMENT OF THE CASE 
INTRODUCTORY STATEMENT 

In 1942 and 1943 by virtue of certain vesting orders,” 
the Custodian acting under the Trading with the Enemy 
Act (50 U. S. C. App. 1 et seq.) seized over 90 per cent of 
the total outstanding capital stock of General Aniline & 
Film Corporation, 7.e., 455,624 Common A shares and 2,- 
050,000 Common B shares (J. A. 270). 

The original plaintiff in this action, a Swiss corporation 
known as Societe Internationale pour Participations In- 
dustrielles et Commerciales, S. A., ete., otherwise known 
as ‘‘Interhandel’’ or ‘‘I. G@. Chemie’’, commenced this suit 
for return of the seized stock in 1948, alleging that it was 
nonenemy within the meaning of the Trading with the 
Enemy Act and the owner thereof. Its complaint has since 
been dismissed from the case as a result of proceedings re- 
viewed by this Court in Societe Internationale, etc. v. 
Brownell, 96 U. S. App. D. C. 232, 225 F. 2d 532, cert. den. 
350 U. S. 937, reh. den. 350 U. S. 976; and Societe, etc. v. 
Brownell, U.S. App. D. C. : F. 2d , Nos. 
13,460 and 13,527, decided April 11, 1957. 

The order dismissing Interhandel specifically left un- 





2 Vesting Order dated February 16, 1942, 7 Fed. Reg. 1406; Vesting Order 
No. 5, April 24, 1942, 7 Fed. Reg. 3148; Vesting Order No. 907, February 15, 
1943, 8 Fed. Reg. 2453. See J. A. 270. 


al 
4 


4 


3 





affected the claims of these appellants (R. 1296-7). Appel- 
lants are nonenemy stockholders in Interhandel who inter- 
vened as plaintiffs in the action commenced by the corpora- 
tion, to assert a derivative cause of action for the return of 
the vested GAF shares in an amount proportionate to the 
nonenemy stock interest in Interhandel at the time of 
vesting. 

While the suit was still pending in the court i the 
Custodian announced his intention to sell 75 per cent of 
the vested shares without waiting until ‘‘final judgment’’ 
or until suit is ‘‘otherwise terminated’’ as required by 
Section 9(a) of the Act. Intervenors promptly moved 
pursuant to such Sec. 9(a) to enjoin the sale and to re- 
quire him to ‘‘retain’’ the vested shares until such final 
judgment or other termination. It is the orders of} the 
court below denying intervenors’ motion, and thus per- 
mitting sale while suit is still pending and endeeeed, 
that is challenged on this appeal. : 


BACKGROUND OF THE CASE 
A. The Kaufman Intervention 


On March 14, 1950, Eric G. Kaufman and his wife, Aenni, 
two American citizens and stockholders in Interhandel, first 
moved to intervene as plaintiffs in this action. The 
amended Kaufman motion to intervene, and the amended 
complaint in intervention (J. A. 2-4, 5-26), sought inter- 
vention as a matter of right under Rules 23 and 24(a):(2) 
of the Federal Rules of Civil Procedure. The Kaufmans 
alleged that they were not enemies as that term is defined in 
the Trading With The Enemy Act; that they owned 86 
shares of Interhandel stock; that they were asserting a 
claim ‘‘. . . on behalf of the (plaintiff) corporation in a 
derivative capacity, on their own behalf, and on behalf of 
all other stockholders of plaintiff similarly situated . . .’’ 
(J. A. 4); that they would be bound by any judgment in 
the action; and that their interests were not eocanaey 
represented by the existing parties (J. A. 4). 
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The complaint stated a corporate derivative claim com- 
plying in all respects with the requirements of Rule 23 
of the Federal Rules of Civil Procedure, which governs 
class actions. It alleged, inter alia, that the persons con- 
stituting the class of nonenemy stockholders of Interhandel 
were so numerous as to make it impracticable to bring them 
all before the court; that the Kaufmans were, and had 
been at the time of vesting, shareholders of Interhandel; 
and that they asserted the claim on behalf of Interhandel 
in a derivative capacity and on behalf of all of its non- 
enemy stockholders (J. A. 7, 11). The claim, as set 
forth in paragraph 6 of the first count, was for the recovery 
by Interhandel of that portion of the vested property which 
is proportionate to the interests in Interhandel held by 
nonenemies, such portion to be returned to Interhandel 
for all proper corporate purposes, ‘‘.. . excluding from the 
benefit thereof all interests ineligible to participate therein 
under the Trading with the Enemy Act.’’ (J. A. 7). 

It was further alleged that Interhandel was unwilling 
to assert such a claim for partial return, and that the 
Kaufmans and all other nonenemy Interhandel stock- 
holders would or might be bound by the judgment in the 
principal action brought by Interhandel itself. (J. A. 
8-15, 24). 

The District Court denied the motion to intervene, 90 
F. Supp. 1011; and its ruling was affirmed by this Court. 
88 U. S. App. D. C. 296, 188 F. 2d 1017. The decision of 
this Court was reversed by the Supreme Court on April 7, 
1952 in Kaufman v. Societe Internationale, etc., 343 U. S. 
156. 

Regarding the substantive claim asserted in the Kauf- 
man complaint the Supreme Court stated that the question 
before it was ‘‘... what part of the assets of a corporation 
organized under the laws of a neutral country may the 
Custodian retain where part of the corporate stock is 
owned by enemies, part by American citizens, and part by 
nonenemy aliens?’’ (Id., p. 158). On this question it held 
that ‘‘. . . when the Government seizes assets of a cor- 
poration organized under the laws of a neutral country, the 
rights of innocent stockholders to an interest in the assets 
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proportionate to their stockholdings must be fully’ pro- 
tected’? (Id., pp. 159, 160). The Court then turned to the 
allegations of the Kaufman complaint that while Inter- 
handel had a duty to assert a claim on behalf of its 
nonenemy stockholders for a return of their proportionate 
interest in the seized assets, it refused to do so. It held 
that a claim for corporate recovery did exist and that under 
F.R.C.P. 24(a) (2) these allegations in the Kaufmans’ com- 
plaint entitled them to intervene as a matter of right to 
assert this claim for corporate recovery ‘‘. . . not for the 
benefit of all stockholders but only for those who are 
nonenemies’’ (Jd., p. 161). The case was remanded for 
further proceedings in accordance with the Court’s opinion 
(See R. 973, 990). | 


B. Subsequent Interventions 


After remand by the Supreme Court, other ietions 
followed. On August 14, 1952, Ernest Attenhofer (see 
Appeal No. 13,823, companion to this one) was granted 
leave to file a complaint in intervention (R. 1127; J. A. 
73 ff., 110). On July 22, 1953, Annemarie Ruth Klingler, 
was granted leave to intervene (R. 1241, 1271), and on 
December 24, 1954, nunc pro tunc March 31, 1954, similar 
leave was given Remington Rand (now Sperry Rand), Ine. 
as the holder of 13 Interhandel shares distributed to it as 


‘a stock dividend on GAF shares owned by it (R. 1718, 


1719ff). 
C. The “Bar Date” Order | 

Meanwhile, in January, 1953 the custodian served inter- 
rogatories on intervenors Kaufman and Attenhofer, seek- 
ing the identity of, and information about, those unnamed 
Interhandel stockholders who had, thus far, joined stock- 
holder committees supporting one or the other. complaint 
in intervention. The Special Master who had been appointed 
to hear the case (See R. 846), in an opinion filed February 
4, 1953, sustained objections to the interrogatories on the 
grounds that only the Kaufmans and Attenhofer were 
parties subject to discovery under F.R.C.P. 33; but, he 
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also indicated that a motion by defendants for an order 
requiring other stockholders to appear as parties would be 
proper. (J. A. 98 ff., 108). The Custodian promptly moved 
for such an order (R. 1206 ff.). Over the objections of 
the Kaufmans and Attenhofer (R. 1218-29), the Special 
Master entered the so-called ‘‘bar date’’ order on July 21, 
1953 (J. A. 116-122). The Master’s brief memorandum 
accompanying this order (J. A. 112-116) was based in 
large part on the prior February 4, 1953 opinion (supra; 
J. A. 98-109). 

This order required ‘‘. . . all other stockholders in the 
plaintiff, who intend to intervene herein, or to join in, or 
to benefit from one of said (Kaufman, Attenhofer or Kling- 
ler) complaints in intervention .. .’’ to file their appear- 
ances on or before January 1, 1954. The order further 
provided that failure to do so would bar them from any 
benefit from any complaint already filed or thereafter to 
be filed as well as from any judgment entered respecting 
the rights or interests of Interhandel’s nonenemy stock- 
holders (J. A. 119-120). Subject to these requirements 
it was stated in the order that it was ‘‘. . . without preju- 
dice to the right of Kaufman to assert claims for himself 
and all others similarly situated based upon a derivative 
theory of recovery ...’’ (J. A. 120). Similar rights 
were extended to the other intervenors (R. 1298). 

The ‘‘bar date’’ order was approved by Judge Pine on 
December 16, 1953, but the bar date itself was changed to 
March 31, 1954 (J. A. 123-4). Following the entry of the 
order a number of stockholders appeared in the action, 
but a great number did not. At the time of the hearing 
below there were on file in the District Court appearances 
on behalf of stockholders owning 41,683 shares of Inter- 
handel common stock. All but one of these stockholders 
(Remington Rand, Inc.) have joined either the ‘‘Kauf- 
man’’, ‘‘Attenhofer’’ or ‘‘Klingler’’ interventions. Among 
these is at least one stockholder of the Kaufman group, 
Montclair Trust Company, which, like Remington Rand, 
had received its Interhandel shares as a stock dividend on 
GAF shares which it already owned (R. 2425-31). 
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D. Proceedings Subsequent To The Bar Date 


1. The Kaufman derivative complaint was confirmed ds one 
for a corporate recovery: by reason thereof the ST 
Act was held to be inapplicable. 

Shortly after the March 31, 1954, bar date the Custodian 
served interrogatories on each of the stockholders who had 
entered appearances in the action. The answers disclosed 
that a majority had acquired their stock after February 
16, 1942, the date of the first vesting. Thereafter the Cus- 
todian moved for summary judgment dismissing from the 
action the stockholders who had acquired their shares after 
the last vesting, i.¢e., after October, 1946. The motion was 
made upon the theory that stockholders had only individual 
claims for pro tanto recovery and that their claims could 
not be maintained by virtue of the Anti-Assigmnent Act, 
31 U.S. C. 203 (R. 1748). 

In an opinion dated June 18, 1955 (J. A. 149- 59), the 
Special Master denied the Government’s motion on the 
ground that the cause of action sustained in Kaufman v. 
Societe, etc., supra, 348 U. S. 156 was a derivative claim 
for a corporate recovery which had never been assigned; 
therefore the Anti-Assignment Act was not applicable. 

Noting that the Supreme Court’s opinion in Kaufman 
‘‘shows on its face that it was dealing with a derivative 
stockholder’s suit’’ and that this decision ‘‘undoubtedly 
sustains the right of a nonenemy stockholder to file a 
derivative corporate claim’’ (J. A. 151, 154), the Sree 
Master stated: 


‘“‘The Court thus erects a road sign pointing to a 
corporate action as the right path to follow. . 

The matter is clinched ‘by the words ‘corporate re- 
covery’ for although the nonenemy stockholder in his 
own right may assert his nonenemy character in order 
to protect his own interest from the enemy taint the 
end result of his efforts must, the Supreme Court says, 

wind up in a ‘corporate recovery.’ (Op. p. oe 

. A. 152, 153). 
This decision was confirmed by Judge Pine without 
adopting the Master’s opinion or reasoning in toto. Speci- 


| 
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fically, Judge Pine left open the question of the proof re- 
quired under the derivative claim, a separate question 
which the Master had discussed in another part of his 
opinion (J. A. 161, 162). 


2. The Special Master confirmed that the measure of the 
corporate recovery was the entire nonenemy interest in Inter- 
handel as of the date of vesting. 


In sustaining objections to additional interrogatories 
propounded by the Custodian (R. 1963-2001), the Special 
Master considered the nature and extent of recovery under 
the complaints in intervention. 

This opinion, dated June 15, 1956 (J. A. 162-71), noted 
that the Supreme Court’s holding in Kaufman v. Societe, 
supra, 343 U. S. 156, that the rights of innocent stock- 
holders to an interest in the vested property proportionate 
to their stockholdings must be fully protected was based 
squarely on the Trading with the Enemy Act, and that a 
corporate claim based on those rights arose immediately 
upon vesting. He stated (J. A. 166): 


‘‘Hence, it was the duty of the corporation when it 
sued for itself, to assert, in the alternative presumably, 
the rights of these innocent stockholders. When the 
corporation refused to do so, the Supreme Court 
states (Op. pp. 160-161) that these stockholders, acting 
through Kaufman, could take over the job themselves 
in the form of a derivative stockholders’ intervention 
(footnote omitted). Such intervention, if it is success- 
ful will result in a ‘corporate recovery’ ‘not for the 
benefit of all stockholders, but only for those who are 
non-enemies’ (Op. p. 161).”’ 


The Master summarized his holding in the following 
language (J. A. 168-69) : 


‘“‘To recapitulate, the rationale of the Kaufman de- 
cision indicates: 


(1) The intervenors must prove the amount of inno- 
cent person’s stock as of the date it was vested. 


(2) The critical date for determining whether such 
persons are ‘innocent’ or not is the date of 
declaration of war, or any date in between that 
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date and the date of vesting if such persons ac- 
quired this stock between the two dates. | 


Chemie, through the medium of the derivative 
interventions herein, is entitled to a recovery 
of the innocent stockholders’ proportionate 
share of the seized American assets, the amount 
of their stock to be calculated as of the date of 
vesting. 


The original intervenors and those similarly 
situated upon a showing of personal immunity 
from enemy taint within the meaning of Section 
2, are entitled to a division among themselves 
of the fund so recovered by Chemie. 


‘Tt should be pointed out that no harm can, in equity, 
result to the Government as a result of the above hold- 
ing. The present intervenors can never recover more 
than what the Government, under Kaufman, was mor- 
ally and legally obligated to return to the innocent 
stockholders. The right of the present stockholders 
(intervenors) to step into their shoes is sustained by 
such cases as Overfield v. Pennroad, 48 F. Supp. 1008, 
1018; Central Ry. Signal Co. v. Longden, 194 F. eo 
310; indeed it is familiar corporation law.”’ 


3. The District Court held that the Custodian was es a 
duty by virtue of Section 9(a) to retain and preserve the integrity 
of the vested stock until final judgment: by reason thereof the 
proposed GAF recapitalization plan was enjoined. 

In September, 1956, General Aniline & Film ecoe 
under the authorization of the Custodian, proposed a re- 
capitalization plan which, among other things, would have 
changed certain rights and characteristics of its stock. It 
was simultaneously announced that the Custodian intended 
to vote in favor of the plan and that he was considering 
selling some of the vested GAF stock after the plan was put 
into effect. See Societe Internationale etc. v. Brownell 
(D. C. D. C.), 145 F. Supp. 494; Findings of Fact and Con- 
clusions of Law (J. A. 176-82). 

The Kaufman and Attenhofer intervenors ne 
moved to enjoin the Custodian from voting for the plan; 
Judge Pine entered such an injunction pursuant to an opin- 
ion dated October 10, 1956, 145 F. Supp. 494. He noted 
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that Section 9(a) of the Trading with the Enemy Act im- 
posed on the Custodian the duty to ‘‘retain’’ the property 
pending final judgment or other termination of the suit, 
and he construed the authorities on this question to ‘‘... 
hold that the defendant is under the duty to preserve the 
integrity of the seized property, once suit has been insti- 
tuted’’ (Id., 145 F. Supp. 494, 496). Noting, inter alia, 
the effects of the proposed plan on the vested shares, and 
the Custodian’s intention to sell some of those shares (see 
pp. 496, 497), he concluded that ‘‘under the proposed plan 
the vested property would not be retained nor would its 
integrity be preserved as required’’ (Conclusions of Law, 
J. A. 181).* 


THE PROCEEDINGS BELOW AND THE DECISION APPEALED 
FROM 

On February 21, 1957, the Custodian announced his in- 
tention to sell 75 per cent of the vested General Aniline & 
Film stock at issue in this case, plus certain additional 
shares, in all 426,988 common A and 1,537,500 common B 
shares (J. A. 271).* 

On February 25, 1957, the Kaufman and Attenhofer in- 
tervenors filed companion motions for injunctive relief 
under Section 9(a) of the Trading with the Enemy Act 
(J. A. 195 ff., 201 ff.). The grounds of the Kaufman motion 
were that the complaints in intervention set forth a claim 
for corporate recovery based upon the nonenemy stock in- 
terest in Interhandel; that the shares of GAF therein 
sought to be recovered far exceeded the number of shares 
proposed to be withheld from sale; that, as the Kaufman 
complaint alleges, the interest of the German stockholders 
in Interhandel amounted to approximately 10.9 per cent; 





3 Defendant Brownell’s appeal from that decision is pending before this 
Court in No. 13,700, docketed February 1, 1957. 


4In addition to the GAF stock claimed for Interhandel, the Custodian 
proposes to sell 20,185 common A shares vested from others and 62,085 com- 
mon A shares which he authorized to be issued to himself in exchange for 
the vested stock of an interrelated company, General Dyestuffs Co. See 
J. A. 271. 
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that Section 9(a) of the Act forbids sale of the vested stock 
prior to final judgment; that there has been no final judg- 
ment; and that there had not even been a trial and adjudi- 
eation of the issues of fact as to the extent of the non- 
enemy interest in Interhandel and of the amount of re- 
covery. It was further stated that other material ques- 
tions of fact directly bearing on the extent of recovery had 
neither been heard nor decided. The latter include: the 
status and weight to be given to the 84,900 shares of Inter- 
handel stock held by GAF at the date of vesting and there- 
after distributed as a stock dividend to GAF shareholders, 
of which 81,400 were distributed to the Custodian as divi- 
dends on the vested GAF shares; the weight to be given 
the preferred stock; and the status to be accorded the 
65,085 shares of GAF issued to the Custodian in exchange 
for the stock of General Dyestuffs Corporation (J, A. 
198-200; see also footnote 4). 

A hearing was held on March 13, 1957, at the vie ae 
of which Judge Pine announced a brief oral ruling denying 
the motions for injunction (J. A. 263-65). He held that 
the recovery was to be measured, not by the total nonenemy 
stockholdings in Interhandel, but by the holdings of those 
stockholders who had intervened by name on or before 
March 31, 1954; that under the bar date order no stock- 
holders other than those who had so intervened may re- 
ceive any benefit from the recovery; that the maximum re- 
covery, even on the derivative claim, must be determined 
by the interventions filed befor the bar date; and that it 
would therefore not exceed approximately 15 per cent of 
the vested stock, which would be amply secured by the re- 
tention of the 25 per cent not offered for sale (J. A. 264-65). 

On the following day the Kaufman and Attenhofer in- 
tervenors jointly moved for a rehearing on the ground 
that even an interest measured by the holdings of the 
named intervenors well exceeded the 25 per cent to be 
withheld from sale by the Custodian (J. A. 266-68). At 
the conclusion of the hearing held that same day, Judge 
Pine ruled from the bench denying the joint motion. (J. A. 
269). The facts and computations establishing that 
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the named intervenors are entitled to an interest in ex- 
cess of 25 per cent of the vested stock are set forth in 
Part IV of this brief. 

On March 15, 1957, the lower court entered orders deny- 
ing the motions for injunctive relief and for rehearing 
(J.A. 275-277), and on March 22, 1957, the Kaufman in- 
tervenors filed their notice of appeal. (R. 2423). 


STATUTE AND RULES INVOLVED 


The statute involved in section 9(a) of the Trading with 
the Enemy Act, as amended, the Act of October 6, 1917, 40 
Stat. 419, as amended, 50 U. S. C. App. 9(a). Also in- 
volved are Federal Rules of Civil Procedure 23, 24(a) and 
(b), and 54(a) and (b). The statute and rules are printed 
as a special appendix to this brief. 


STATEMENT OF POINTS 


1. As the Kaufman complaint in intervention asserts a 
derivative claim for corporate recovery of the entire 
nonenemy interest in the vested property, the court 
below erred in holding that only those stockholders who 
have thus far appeared by name in the action could 
obtain any benefit from the recovery. 


2. The bar date order is incompatible with the basic na- 
ture of the cause of action asserted by the Kaufman 
complaint in intervention and with the decision of the 
Supreme Court in Kaufman v. Societe, 343 U. S. 156. 


3. The court below erred in holding that the maximum re- 
covery is measured by the holdings of the stockholders 
who had appeared by name in this action prior to the 
‘‘bar date’’ of March 31, 1954. 


4, The court below erred in holding that by reason of the 
‘‘bar date’’ order the claim sought to be enforced by 
the complaints in intervention was limited to an inter- 

est less than 25 per cent and that the Custodian was 

therefore free to sell 75 per cent of the vested property. 





4a 
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5. The court below erred in treating the ‘‘bar date’’ order 
as a ‘‘final judgment’? within the meaning of Section 
9(a) of the Trading with the Enemy Act. Since it was 
merely an interlocutory order, no sale of the vested 
property may be made by the Custodian. : 


6. In computing the extent of the interest measured by 
the holdings of the named intervenors the court below 
applied incorrect criteria, thus erroneously attributing 
to each share of stock held by nonenemies less than its 
proportionate equity in the vested property. 


7. The court below erred in denying the motions for in- 
junction and rehearing. ! 


SUMMARY OF ARGUMENT 


1. Section 9(a) of the Trading with the Enemy Acti pro- 
vides that once suit is instituted to recover an interest in 
vested property, the Custodian is under a duty to retain 
the property in his custody until the termination of the 
litigation by final judgment or otherwise. Notwithstanding 
this statutory mandate, the Custodian is proposing to sell 
75 per cent of the vested General Aniline & Film shares. 
He not only is violating the explicit statutory command to 
retain the vested property, but he is withholding from sale 
an amount which is substantially less than the interest in 
the property sought to be recovered by the complaints 3 in 
intervention. 

The claim asserted here is for the corporate recovery of 
the full amount of the nonenemy interest in the vested 
property. The interest claimed is far in excess of the 25 
per cent of the property proposed to be withheld from sale 
by the Custodian. It is measured by the stockholdings of 
the entire class of nonenemy stockholders and not merely 
by the holdings of the stockholders who have entered their 
appearances in this action. Under these circumstances, 
the lower court was required to enforce the statutory man- 
date and to restrain the Custodian from proceeding | with 
the sale. | 

The trial court’s decision denying an injunction and 
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thereby permitting the sale by the Custodian is based upon 
an erroneous conception of the nature of the cause of ac- 
tion asserted in this proceeding. Interhandel, the plaintiff 
corporation, had brought suit under Section 9(a) of the 
Act for the return of all of the vested property. The Su- 
preme Court in Kaufman v. Societe Internationale, etc., 
343 U. S. 156, held that the Kaufmans were entitled to in- 
tervene in that action on behalf of all nonenemy stock- 
holders of Interhandel to assert and enforce secondarily 
against the Custodian a corporate claim for partial re- 
covery. They were permitted to intervene for this pur- 
pose because the corporation had failed to assert this claim 
in its own right. 

The complaint in intervention contains all the allegations 
required for a true class action under Rule 23(a) (1) of the 
Federal Rules of Civil Procedure to enforce a secondary 
right. The Supreme Court allowed intervention as a mat- 
ter of right under Rule 24(a)(2), Federal Rules of Civil 
Procedure, the section under which intervention to enforce 
secondary rights is granted. It held that the Custodian was 
entitled to retain only the enemy interest in the vested 
property, that the corporation not only could but was un- 
der a duty to maintain an action to recover the nonenemy 
interest for the benefit of the nonenemy stockholders, and 
that the Kaufmans were entitled to maintain a true class 
action to enforce secondarily the corporate right. 

The nature and extent of the claim sought to be enforced 
in this action has been fixed by the Kaufman complaint in 
intervention as sustained by the Supreme Court. Inter- 
ventions subsequent to the initial Kaufman intervention 
cannot change the character of that claim or the measure of 
recovery thereunder. Nor may they be changed by the trial 
court. 


2. But that is precisely what the trial court did in this 
case. In 1953, the trial court issued a ‘‘bar date’’ order, 
barring from participation in the benefits of the recovery 
all nonenemy stockholders unless they entered their ap- 
pearances in the action by March 31, 1954. The order not 
only ignored the corporate nature of the claim sustained 
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by the Supreme Court but is incompatible with that claim. 
It made necessary thousands of appearances long before 
the issues underlying the corporate claim were even ready 
for trial. It was in conflict with the established procedure 
in true class actions whereby the amount of the recovery 
is first determined and decision thereafter is made as to 
the distribution of the benefits thereof. 

The trial court construed the bar date order as limiting 
the recovery to the holdings of only those stockholders who 
have entered their appearances in the action. It thereby 
altered the fundamental nature of the claim approved by 
the Supreme Court and prejudged the basic factual i issues 
in the case in advance of trial. 

The corporate right of full recovery of the nonenemy 
interest may not be destroyed by a bar date order. The re- 
covery under the corporate claim must still be measured by 
the extent of the full nonenemy interest on the date of 
vesting. The court below was in error when it ruled that 
the maximum recovery has been determined by the claims 
filed before the bar date. 


3. But quite aside from the legal effect of the bar Bate 
order, it was clearly not a ‘‘final judgment’’ such as is re- 
quired under Section 9(a) of the Trading with the Enemy 
Act before the Custodian may sell vested property. ‘The 
statute explicitly requires the Custodian ‘‘to retain’’ the 
property until such a judgment is entered or the suit other- 
wise is terminated. Section 9(a) defines finality in terms 
of a full conclusion to litigation. It goes farther than even 
the concept of ‘‘final decision’’ in the Judiciary Code. The 
bar date order is not such a ‘‘final decision’’ let alone a 
judgment bringing the litigation to a full conclusion. It 
is merely an interlocutory order. Therefore, whatever ef- 
fect it could have in the face of the Supreme Court’s hold- 
ing in Kaufman, it could not sanction what Section 9(a) 
expressly forbids. The decision below must be reversed 
and an injunction must issue. ! 


4. The errors discussed above require reversal and: the 
issuance of an injunction in any event. In addition, the 
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court below applied wrong criteria in its computation of 
the extent of the interest represented by the holdings of 
the named intervenors and as a result erroneously dimin- 
ished the amount of their proportionate equity. Had the 
court applied the proper criteria, it would necessarily have 
found that a recovery based solely upon the holdings of the 
named intervenors would exceed the 25 per cent proposed 
to be retained by the Custodian. The court’s errors in this 
respect are so fundamental that they should be corrected 
in the interest of the future conduct of the litigation. For 
the reasoning of the court affects the proportionate inter- 
est of all nonenemy stockholders and not merely those who 
have thus far intervened in the litigation. 

These errors relate to the weight to be given to the pre- 
ferred shares, the manner of allocating the 81,400 shares 
of Interhandel held by its subsidiary GAF and distributed 
after vesting to the Custodian as dividends, and to whether 
the nonenemy interest should be measured against the cap- 
italization in 1942 or the present capitalization. 


ARGUMENT 
L 


THE CAUSE OF ACTION SET FORTH IN THE KAUFMAN COMPLAINT IN 
INTERVENTION IS A CLAIM FOR THE COMPORATE RECOVERY OF 
SUCH AMOUNT OF THE VESTED ASSETS AS IS COMMENSURATE 
WITH THE TOTAL NONENEMY STOCE INTEREST IN INTERHANDEL. 


A. 


A Stockholders’ Derivative Suit for a Corporate Recovery Is a 
True Class Action; Intervention to Assert Such a Claim Is a 
Matter of Right Under Rule 24(a)(2). 

The class suit has long been recognized in equity. It 
had its origin in the English equity courts more than 250 
years ago, was carried forward into our federal jurispru- 
dence by old Equity Rule 38, and has been reformulated 
and clarified by the present Rule 23 of the Federal Rules of 
Civil Procedure. See 3 Moore’s Federal Practice, (2d 
Ed.) p. 3410. 

Rule 23 deals with three different types of class actions, 
often referred to as ‘‘true’’, ‘“‘hybrid’’, and ‘‘spurious’’. 
The ‘‘true’’ class action is covered by Rule 23(a) (1): 
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‘*(a) Representation. If persons constituting a ee 
are so numerous as to make it impracticable to bring 
them all before the court, such of them, one or more, 
as will fairly insure the adequate representation of all 
may, on behalf of all, sue or be sued, when the character 
4 the right sought to be enforced for or soo the 
class is 


(1) joint, or common, or secondary in the sence that 
the owner of a primary right refuses to enforce that 
right and a member of the class thereby becomes en- 
titled to enforce it;’’ | 


In Knowles v. War Damage Corporation (1948), 83 v. S. 
App. D. C. 388, 391, 171 F. 2d 15, 18, cert. den. 336 U. S. 
914, this Court succinctly desevined the true class action 
under Rule 23(a)(1) as follows: | 


‘“‘The requisites thus enumerated in the Rule a 
those theretofore existing in equity practice; claimants 
too numerous to be brought before any court, adequacy 
of representation, and a common and undivided inter- 
est. There must be a showing of adequate representa- 
tion of the class, for members of that class are to be 
bound by the outcome of the action. Issues determined 
in a true class action are res judicata so far as any 
member of that class is concerned, even though he has 
never become a party to, or knew of, the class itself. 9 


By definition, a suit by stockholders to enforce eoraae 
ily a corporate right, commonly known as a ‘‘corporate 
derivative suit,’’ is typically a true class action. Notes of 
Advisory Committee on Rules, 28 U. 8. C. A., Rule 23, p. 
84; 3 Moore’s Federal Practice, pp. 3434-6; Dodge v. W ool- 
sey, 18 How. 331; Ashwander v. Tennessee Valley Author- 
ity, 297 U.S. 288 ; Koster v. Lumbermens Mutual Casualty 
Co., 330 U.S. 518. 

In such a suit, the stockholder is enforcing ‘Sa Secon 
right in the sense that the owner of a primary right (2.., 
the corporation) refuses to enforce that right and a mem- 
ber of the class thereby becomes entitled to enforce it.’’ 
Rule 23(a)(1) F.R.C.P. In enforcing that right the mem- 
ber of the class represents before the court the entire class, 
thus making unnecessary individual appearances. As a 
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prerequisite to the filing of such an action Rule 23(b) re- 
quires that: 


‘*(T)he complaint shall be verified by oath and shall 
aver (1) that the plaintiff was a shareholder at the 
time of the transaction of which he complains or that 
his share thereafter devolved on him by operation of 
law and (2) that the action is not a collusive one to 
confer on a court of the United States jurisdiction of 
any action of which it would not otherwise have juris- 
diction. The complaint shall also set forth with par- 
ticularity the efforts of the plaintiff to secure from the 
managing directors or trustees and, if necessary, from 
the shareholders such action as he desires, and the 
reasons for his failure to obtain such action or the 
reasons for not making such effort.’’ 


A stockholder may not only institute a corporate deriva- 
tive action under Rule 23(a)(1) on his own, but he is 
entitled to intervene as a matter of right under Rule 24(a) 
(2) in a pending suit in which the corporation is a party 
to enforce secondarily a corporate right which the corpora- 
tion refuses to assert in the litigation. Park & Tilford v. 
Schulte (C. A. 2), 160 F. 2d 984, cert. den. 332 U. S. 761; 
Pellegrino v. Nesbit (C. A. 9), 203 F. 2d 463; Cuthill v. 
Ortman-Miller Machine Co. (C. A. 7), 216 F. 2d 336. In 
fact, a stockholder may not be permitted to intervene as of 
right in a pending corporate action to assert a personal 
or individual claim, but only to assert a corporate claim in 
a derivative or secondary capacity. Compare Missouri- 
Kansas Pipe Line Co. v. U. S., 312 U. S. 502, 508, with 
U. S. v. Columbia Gas & Electric Corp., 27 F. Supp. 116, 
117-120, appeal dismissed, 108 F. 2d 614, cert. denied, sub 
nom Missouri-Kansas Pipe Line Co. v. U. S., 309 U. S. 
687. 

Subsection (2) of Rule 23(a) deals with the ‘‘hybrid’’ 
class suit. Here the character of the right sought to be 
enforced is 

‘*(2) several, and the object of the action is the ad- 


jJudication of claims which do or may affect specific 
property involved in the action;’’ 
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Subsection 3 of Rule 23(a) deals with the ‘¢spurious”’ 
class suit. Here the character of the right sought i be 
enforced is 


“*(3) several, and there is a common question of 
law or fact affecting the several rights and a common 
relief is sought.’’ ! 


The effect of a judgment upon the members of the flees 
is different, depending upon what type of class action is 
brought. Thus, a judgment in a true class action is binding 
on all members of the class whether or not they have been 
made parties to the action. Supreme Tribe of Ben Hur v. 
Cauble, 255 U. S. 356; Knowles v. War Damage Corp. 83 
U. S. App. D. C. 388, 171 F. 2d 215. See also Smith v. 
Swormstedt, 16 How. 288. A judgment in a ‘‘hybrid’’ 
class suit is binding on all members of the class only inso- 
far as the particular fund or property before the court is 
concerned, but not otherwise. And a judgment in a ‘‘spur- 
ious’’ class suit is not binding upon the class at all; it 
binds only those actually before the court. Oppenheimer 
v. F. J. Young & Co. (C. A. 2, 1944) 144 F. 2d 387, 390; 
Pentland v. Dravo Corp. (C. ie 3, 1945) 152 F. 2d Sar; 3 
Moore’s Federal Practice, (2d Ed.) p. 3465. 

Likewise, the right of intervention is different, aenona 
ing upon what type of class action is brought. Rule 24(a) (2) 
provides that in a true class action, intervention is a mat- 
ter of right ‘‘where the representation of the applicant’s 
interest by existing parties is or may be inadequate and the 
applicant is or may be bound by a judgment in the action.”’ 
Rule 24(a)(3) provides that in a ‘‘hybrid’’ class action, 
intervention is a matter of right where ‘‘the applicant is 
so situated as to be adversely affected by a distribution or 
other disposition of property which is in the custody or 
subject to the control or disposition of the court or of an 
officer thereof.’’? Rule 24(b)(2) provides that intervention 
in a spurious class suit is not a matter of right, but is 
permissive ‘‘when an applicant’s claim or defense and the 
main action have a question of law or fact in common.’’ 

A stockholder is entitled to intervene under Rule 24(a) 
(2) to assert a derivative claim because the stockholders 
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will be bound by the judgment in the corporate action. Con- 
versely, he is entitled to intervene under Rule 24(a) (2) 
only for the purpose of asserting a derivative claim or a 
derivative defense. If he desires to intervene for any 
other purpose, recourse must be had to Rule 24(a)(3) or 
24(b) (2). 


B. 


The Kaufman Amended Complaint in Intervention Asserts a Valid 
Corporate Claim: and the Supreme Court So Held. 

The Supreme Court has established as the law of this 
case that the Kaufman complaint states a valid secondary 
claim for a corporate recovery. It not only did so ex- 
pressly; but by holding that Rule 24(a)(2) was applicable, 
the Court necessarily held that the claim asserted was a 
true class action, namely, a corporate derivative claim. 

The Kaufman Amended Motion for Leave to Intervene 
recites that the ‘‘(a)pplicants present this application for 
intervention and proposed verified complaint attached on 
behalf of the corporation in a derivative capacity, on their 
own behalf, and on behalf of all other stockholders of plain- 
tiff similarly situated... .’’ (Par. 6, Amended Motion for 
Leave to Intervene, J. A. 4). 

The Amended Complaint in Intervention contains all the 
requisite allegations of Rule 23(a)(1) for a secondary 
cause of action on behalf of the corporation and complies in 
all respects with the additional requirements of Rule 23(b) 
relating to the secondary enforcement of a primary cor- 
porate right. It is entitled in part ‘‘Amended Complaint 
in Intervention by Intervenors as Stockholders of Plain- 
tiff Corporation to Assert a Claim of Plaintiff in a Deriva- 
tive Capacity....’’ Paragraphs 11 to 13 of the First Count 
recite that the claim is asserted in a derivative capacity, 
that the persons constituting the class of nonenemy stock- 
holders are so numerous as to make it impracticable to 
bring them all before the court, that the Kaufmans are and 

aa aeeeciee the time of the transaction of which they complain, 
shareholders of the plaintiff corporation, that they have 
made no effort to secure the desired action from the man- 
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aging directors or trustees of plaintiff corporation because 
of its futility, setting out at length the reasons therefor. 

Paragraph 6 of the First Count contains the pivotal 
allegations with respect to the character of the BERBALY, 
corporate right: 


“6. Intervenors herein allege on behalf of plaintif 
that plaintiff 1s, under the Trading with the Enemy 
Act, entitled to the return of that portion of the 
property im issue here, ... which is proportionate to 
the interests in plaintiff held by nonenemies. . . such 
portion of the properties ... to be returned to plaintiff 
for all proper corporate purposes, only excluding from 
the benefits thereof all interests ineligible to partici- 
pate therein under the Trading with the ed, Act. 
(Emphasis supplied. J. A. 7). 


Paragraph 11 of the First Count recites: 


‘*11. Intervenors assert the claim contained in: this 
first count on behalf of plaintiff in a derivative capac- 
ity, and on behalf of all nonenemy stockholders of 
plaintiff eligible under the Trading with the Enemy 
Act to participate in the benefits of the return to 
plaintiff of out - the property involved in this : Pro- 
ceeding. (J. A. 11). 


The prayer for relief asks the court to ees ‘end 
determine the rights of plaintiff to be as set forth in para- 
graph 6 quoted above. 

The pleadings thus set forth a corporate derivative claim 
about as explicitly as it can be done. Indeed it is difficult 
to conceive of language which could express more clearly 
an action by a stockholder to enforce a secondary right. 

Both this Court and the Supreme Court so regarded the 
Kaufman complaint in intervention. This Court summar- 
ized it as follows: 


‘“But they contend that Interhandel has a sical for 
the benefit of those of its stockholders who are not 
enemies, to return of a share of the vested property 
proportionate to the interest of these stockholders in 
the corporation. They contend they are entitled to 
intervene to compel the corporation to assert oy 
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claim.’’ Kaufman v. Societe etc., 88 App. D. C. 296, 
297, 188 F. 2d 1017, 1018. 


In holding that the Kaufmans would not be bound by a 
judgment in the action, this Court in effect held there was 
not a valid corporate claim; and therefore that the Kauf- 
mans were not entitled to intervene as a matter of right 
under Rule 24(a) (2). 

The Supreme Court held directly to the contrary. Kauf- 
man v. Societe etc., 343 U. S. 156. 

That Court described the allegations and character of 
the Amended Complaint in Intervention as follows (p. 
158) : 


“They (petitioners) also admitted the right of the 
Custodian to retain an interest in the seized assets 
proportional to the stock ownership of enemy stock- 
holders. But petitioners contended that they and 
other nonenemy stockholders had claims in the corpo- 
rate assets which it was the corporation’s duty to 
protect. Alleging that the dominant enemy group 
which had charge of the suit would not press the cor- 
porate claim in a manner that would adequately pro- 
tect the claims of innocent shareholders, petitioners 
asserted a right to intervene under Rule 24(a) of the 
nied) Rules of Civil Procedure.”? (Emphasis sup- 
plied 


Again (at p. 160) the Supreme Court said: 


‘‘Alleging that they and others are nonenemy stock- 
holders, petitioners charge that it is Interhandel’s cor- 
porate duty to assert a claim for the return of their 
proportionate interest in the assets even though other 
stockholders who dominate the corporation are found 
to be enemies. Petitioners further allege that the cor- 
porate management refuses to assert such a claim, but 
continues to “claim only a return of all assets on the 
theory that whatever return is obtained must be 
divided among enemy and nonenemy shareholders in 
proportion to their stockholdings.’’ 


Having thus described petitioners’ allegations, the opin- 
ion concludes as follows (pp. 161-2) : 


_ “These allegations, if true, show that petitioners’ 
interests may be inadequately represented and that 


23 


they may be bound by a judgment in this see 
action. This brings the claim of intervention squarely 
within Rule 24(a)(2) of the Federal Rules of Civil 
Procedure.’’ 


Had the Court considered that the right it tau in 
Kaufman was a personal right as distinguished from a 
corporate right, the Court would not have referred to the 
binding effect of a judgment in the corporate action, for 
neither Kaufman nor any other stockholder would have 
been bound by any such judgment. More important, the 
Court would not have held that the Kaufmans were en- 
titled as a matter of right to intervene under Rule 24(a) (2), 
but would have decided whether intervention should be per- 
mitted as a matter of discretion under Rule 24(b). The 
quoted language of the opinion thus constitutes a' square 
holding that the Kaufmans, on behalf of all nonenemy 
stockholders, were entitled to intervene to enforce a cor- 
porate derivative right. 

The Supreme Court expressly rejected the ee 
made by appellees that the corporation had no cause of 
action for the benefit of nonenemy stockholders and that 
each individual stockholder must assert a right in his own 
name and behalf. (Brief for Respondents, Kaufman v. 
Societe, etc., Oct. Term 1951, No. 172, p. 7). It sum- 
marized appellees’ argument as follows: : 


‘And it is argued that if nonenemy stockholders are 
to be given a chance in court (which right is chal- 
lenged), they should be limited to individual suits for 
money judgments against the Custodian.’’ ee U.S. 
156, 161.) 


The Court held that the cause of action was to be en- 
forced not by ‘‘individual suits for money judgments 
against the Custodian’’ but by a ‘‘corporate action’’ and a 
“‘corporate recovery.”’ : 

The Court said (p. 161): 


‘‘But we think the question involved in disputes like 
this can be more appropriately resolved in the cor- 
porate actions authorized by § 9(a), than by Hees to 
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a multiplicity of separate actions. In such suits, the 
nonenemy stockholder in his right may assert his non- 
enemy character in order to protect his own interest 
from the enemy taint caused by other stockholders. 
Courts trymg such corporate actions have adequate 
equitable power and procedural flexibility to protect 
all interests, even when the corporate recovery is not 
for the benefit of all stockholders, but only for those 
who are nonenemies.’’ (Emphasis supplied) 


It is clear from the express language of the decision re- 
ferring to ‘‘corporate actions’’ and more particularly to 
‘‘corporate recovery,’’ together with the holding that the 
claim of intervention falls ‘‘squarely within Rule 24(a)- 
(2), that the Court sustained the Kaufman complaint as 
a derivative claim for corporate recovery. 


Cc. 


The Supreme Court Has Established as the Law of This Case 
That the Measure of the Corporate Recovery for the Benefit 
of the Nonenemy Stockholders Is the Extent of the Nonenemy 
Interest in Interhandel. 

The Supreme Court, in addition to deciding that a cor- 
porate cause of action exists which could be enforced de- 
rivatively by the Kaufmans, passed upon the substantive 
question involved in this appeal, namely: 

What is the measure of recovery under the corporate de- 
rivative intervention? 

It stated that it had granted certiorari to consider the 
following question (p. 158): 


“‘What part of the assets of a corporation organized 
under the laws of a neutral country may the Custodian 
retaim where part of the corporate stock is owned by 
enemies, part by American citizens, and part by non- 
enemy aliens?’’?> (Emphasis supplied) 





5In World War I, there also had been vestings of the assets of Swiss cor- 
porations. The Supreme Court held that a neutral corporation was entitled 
to a full return of all of its properties even though all of its stockholders 
were enemies. Behn, Meyer g¢ Co. Vv. Miller, 266 U. S. 457. This was the 
state of the law in 1942 when the Alien Property Custodian vested the bulk 
of the Chemie assets. It was not until 1947 that the Supreme Court in Clark 
v. Uebersee Finanz-Korp., 332 U. S. 480, held that the United States might 
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The Court answered its question as follows (pp. 159-60) : 


‘“‘Our holding is that when the Government seizes 
assets of a corporation organized under the laws of a 
neutral country, the rights of innocent stockholders to 
an interest in the assets proportionate to their stock- 
holdings must be fully protected. . The innocent 
stockholder may not have title to corporate assets; but 
he does have an interest which Congress has indicated 
should not be confiscated merely because some; others 
who have like interests are enemies.’’ Giniphasts 
supplied) 


The Court explained that its substantive holdizig that 
the interest of nonenemy stockholders must be fully pro- 
tected ‘‘was not based on any technical concept of deriva- 
tive rights appropriate to the law of corporations’’ (p. 
160), but was based on the Congressional purpose’ as ex- 
pressed in the Trading with the Enemy Act itself. 

The Special Master in this action commented on this 
language as follows: 


‘<The above quotation from p. 160 deals with the 
source of the public policy of Congress which the 
Court in effect says, it gleans from the Act, as a whole, 
and not from any ‘technical concept of derivative 
rights’. The opinion makes clear later, pp. 160-162, 
that the Kaufman intervention is derivative in charac- 
ter.’’ (Op. Special Master, June 15, 1956, p. 5, foot- 
note 1, J. A. 166). 


The rationale of the opinion is that the poueieae stock- 
holders as a group have an interest which is ‘‘severable’’ 
from that of the enemy stockholders and which is entitled 

to full protection, and the Court emphasized that the cor- 





seize the assets of a neutral corporation found to be ‘‘enemy tainted’. In 
Uebersee the Court stated: 


‘¢But what these interests are, the extent of holdings to eneae 
an enemy taint, what part of a friendly alien corporations’ property may 
be retained where only a fractional enemy ownership appears are left un- 
decided * * * We recognize their importance, but they must await legis- 
lative or judicial clarification.’”? 322 U. S. 480, 489, 490 (Emphasis 
supplied). 
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porate recovery is not for the benefit of all stockholders 
but only for those who are nonenemies.’’ ® 

Had the corporation initially asserted and prosecuted 
this claim, there could be no doubt that the recovery would 
have been measured by the total holdings of the nonenemy 
stockholders. The fact that the corporate claim is being 
enforced by stockholders derivatively does not change the 
legal situation or the measure of recovery. The claim is 
still a corporate claim and by the very nature of the class 
intervention authorized by the Supreme Court the recovery 
is the same as though the claim were being enforced by the 
corporation in its own right. Indeed, had the corporation 
met its duty and properly enforced the corporate right, 
intervention by stockholders would not have been per- 
mitted. 

The court below, in holding that the amount of recovery 
must be limited to and measured by the holdings of those 
stockholders who have thus far appeared in this action 
read into the Kaufman opinion limitations which nowhere 
there appear. The Supreme Court opinion nowhere limits 
the measure of recovery to anything less than the total non- 
enemy stockholdings. And there is no limitation either 
express or implied that interventions by all nonenemy 
stockholders are required in order for there to be a cor- 
porate recovery of the full nonenemy interest. The Su- 
preme Court refrained only from deciding how the pro- 
ceeds of this recovery should be distributed. It was 
left to the trial court to work out the method whereby the 


6In holding that the recovery was a corporate recovery which should inure 
to the benefit of only the nonenemy stockholders, the Court followed the pat- 
tern laid down by the Government itself, and approved by Congress, in the 
Brussels Agreement Relating to the Resolution of Conflicting Claims to Ger- 
man Enemy Assets (2 U. S. T. 733; see also H. Rept. No. 2770, 81st Cong., 
2d Sess., on H. J. Res. 516). Part III of the Annex to that Agreement pro- 
vides that in case of German controlled corporations, an amount corresponding 
to the percentage of direct and indirect enemy interest in the corporation 
could be retained by the Government but the balance was to be released to 
the corporation itself and was to inure to the benefit of the nonenemy in- 
terests. In this way, corporate structures wefe not needlessly destroyed and 
companies were not forced into liquidation. See also 1950 U.S.C. C. S,, 
pp. 1072, 3968. 
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corporate reeovery would inure to the benefit of the entire 
class of nonenemy stockholders. 

Moreover, the ruling of the court below is aogier: 
with previous decisions in this case dealing with this basic 
issue. See, for example, the ruling of the Special Master 
on the Anti-Assignment Act, and its affirmance by the Dis- 
trict Judge (supra, pp. 7-8). See also the opinion of the 
Special Master of June 15, 1956, sustaining objections to 
interrogatories (supra, pp. 89; J. A. 162-71). 3 

In summarizing the rationale of the Kaufman decision 
of the Supreme Court, the Special Master said: 


(3) Chemie, through the medium of the derivative 
interventions herein, is entitled to a recovery of the 
innocent stockholders’ proportionate share of the 
seized American assets, the amount of their stock to be 
ealeulated as of the date of vesting. (Op. Spec. Mas- 
ter, June 15, 1956, p. 8, J. A. 169). 7 


The court below, therefore, misconceived the nature and 
scope of the cause of action asserted by the Kaufman com- 
plaint. It erred when it read into the Kaufman decision a 
limitation that recovery is to be limited to an interest 
proportionate to the holdings of the stockholders who ap- 
pear by name in this action instead of to the holdings of the 
entire class. It erroneously concluded that the Custodian 
‘twas proposing to sell stock, an interest in which under 
no circumstances could be claimed by the plaintiff inter- 
venors.”’ | 


IL. 
THE “BAR DATE” ORDER IS INCOMPATIBLE WITH THE BASIC NATURE 
OF THE KAUFMAN INTERVENTION | 
The ‘‘bar date’’ order was entered over the apscedon of 
the Kaufman intervenors that it was incompatible with 
the derivative nature of the claim asserted by them. | 
The incompatibility is clear. The Rules provide that 
when the parties are numerous and when a corporation re- 
fuses to institute or maintain an action, one or more stock- 
holders may institute a stockholders’ derivative action on 
behalf of all. The Kaufman complaint was sustained by 
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the Supreme Court on the very theory that it properly set 
forth a derivative action by a stockholder to enforce a cor- 
porate right, which the corporation had refused to assert. 
The issues raised by the Kaufman complaint in interven- 
tion have neither been heard nor decided. The principal 
issue is the extent of the nonenemy stock interest in Inter- 
handel as of the date of vesting. The resolution of that 
issue will determine the measure of recovery. 

Very early in the proceedings and while these issues were 
pending and undecided, the Special Master held that no 
stockholder could benefit from the recovery unless he en- 
tered his individual appearance in the action before the 
expiration of the time fixed by the bar date order; and 
this order was approved by Judge Pine. The entry of 
such a ‘‘bar date’’ order placed the cart before the horse. 

The proper procedure in an action of this kind is first to 
determine the amount of recovery and thereafter, if dis- 
tribution to the stockholders is found necessary or desir- 
able, to require them to enter their appearances and estab- 
lish their right to share in the benefits of the recovery. 
Stockholders are permitted to come in ‘‘at the foot of the 
decree’’ for this purpose. See Commentary on Interven- 
tion in Class Actions, 5 Federal Rules Service, 831-833. The 
procedure is roughly akin to that of proceedings on credit- 
ors’ bills or class suits to enforce the liability of the 
stockholders of an insolvent bank. Cf. Stewart v. Dunham, 
115 U. S. 61; Reconstruction Fimance Corporation v. Cen- 
tral Republic Trust Co. (D.C.N.D.Ill.) 11 F. Supp. 976. 
Cf. also System Federation No. 91 v. Reed (C. A. 5) 180 F. 
2d 991, where intervention was permitted after the entry 
of judgment ‘‘to secure the benefits’’ of the decree. Like- 
wise, in Dickinson v. Petroleum Conv. Corp., 338 U.S. 507, 
an interlocutory judgment was entered on the class claim 
and provision was made for a ‘‘concourse’’ to determine 
the claims of the individual members of the class and to 
apportion the recovery as between them. 

So here, the proper procedure is first to determine the 
amount of the overall corporate recovery and thereafter to 





29 


decide how and to whom it should be distributed.” If the 
nonenemy stock interest were found to be 90 per cent, it 
might well be that the trial court would determine after 
hearing that there should be no distribution to thee stock- 
holders at all, but that the corporation should make such 
changes in its charter as might be required to insure that 
enemies would not benefit from the recovery. If, how- 
ever, the nonenemy stockholders should be found to be in 
the minority, a plan of distribution undoubtedly would be 
adopted. 

It is difficult to see what purpose is served by a ‘Rule 
which provides that one or more stockholders may sue on 
behalf of all to establish a corporate claim if all nonethe- 
less are required to join in the action as parties at the very 
threshold of the litigation. How can the bar date order 
be squared with the Supreme Court opinion in Kaufman 
that it was the duty of the corporation to assert the claim 
on behalf of the nonenemy stockholders and that the Kauf- 
mans were entitled to assert such claim only because the 
corporate management had refused to do so? | 

Had the corporation met this duty and asserted its 
primary claim, it could not be supposed that the corporate 
recovery could be cut down by an order requiring the 
stockholders to appear prior to the trial of the basic issue 
or else be barred from any benefit from the corporate 
recovery. Nor could it be supposed that an order requiring 
the stockholders to appear in advance of a finding settling 
the amount of the recovery would be proper. The legal 
situation is not changed by the fact that the Kaufmans were 
forced to assert that claim derivatively because of the cor- 
poration’s failure to do so. It is still the same claim with 
the same corporate nature and the same pro mania) non- 
enemy recovery. 

The theory behind the bar date order seemed to ees ‘been 
that it would facilitate the discovery process and lighten 


7 Even had this been a spurious class action, the bar date order would 
have been premature. See Pentland v. Dravo Corp. (C. A. 3, 1945), 152: F. 2d 
851, 856; York v. Guaranty Trust Co. (C. A. 2, 1944), 143 F. 2d 503, 528-9, 
rev’d on other grounds, 326 U. S. 99. 
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the task of the Custodian in obtaining the information 
which he claimed was needed. There is no doubt that dis- 
covery is simpler in an individual action than in a class suit. 
From its very nature a class suit is generally a more 
complicated proceeding. But the facilitation of the discov- 
ery process is hardly a justification for reading Rule 
23(a)(1) out of the books. 

The Special Master made it clear that the bar date order 
was intended as a matter of housekeeping and was not 
intended to affect the cause of action asserted in the Kauf- 
man complaint and the measure of the corporate recovery 
thereunder. In his opinion of July 5, 1955, granting the 
Motion of Ottillie Greuter-Wegman to Intervene or for 
Substitution (J. A. 159, 160), the Special Master expressly 
held: 


‘<The Master’s Opinion and Order of July 21, 1953, 
requiring claimants to appear by a day certain or have 
their claims barred did not change the derivative 
nature of the Kaufman intervention.”’ 


Likewise, in his opinion of June 15, 1956 (quoted supra, 
pp. 8, 9, 29), the Special Master reiterated that the quantum 
of recovery remains as it was before the bar date, namely, 
a full recovery commensurate with the entire nonenemy 
stock interest as of the date of vesting. 

The Kaufman complaint as described and sustained by 
the Supreme Court still asserts a corporate claim for the 
full and complete recovery of the entire nonenemy interest 
in Interhandel as of the date of vesting. The character and 
extent of the rights asserted in this action by the Kaufman 
complaint in intervention cannot be changed by the bar 
date order. The situation here presented is not dissimilar 
to the case of subsequent interventions in true class actions 
by persons who do not have the requisite diversity of 
citizenship. In such cases, the courts have consistently held 
that the nature and character of the class action is de- 
termined by the original action, that the subsequent inter- 
ventions are mere matters of form and that it does not 
matter ‘‘whether the new parties came in as co-complain- 
ants or before a master under a decree ordering a reference 
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to prove the claims of all persons entitled to the benefit 
of the decree.”? Stewart v. Dunham, 115 U. S. 61, 64. See 
also Supreme Tribe of Ben Hur v. Cauble, 255 U. S. 356; 
Irwin v. Missouri Valley Bridge & Iron Co. (C. A. 7), 19 
F. 2d 300; Boesenberg v. Chicago Title & Trust Co. (C. A. 
7), 128 F. "2a 245. 

The court below clearly was in error when it ruled that 
the maximum amount of recovery has been determined 
and is to be measured by the claims filed before the bar 
date. Rather, the recovery must still be measured by the 
extent of the nonenemy interest on the date of vesting. 
That interest far exceeds the 25 per cent of General Aniline 
& Film stock being retained by the Custodian. The pre- 
cise extent of that interest will be determined only on the 
trial of this case. Neither the Custodian by his attempt 
to sell nor the court by the interposition of the bar date 
order may pre-judge that issue in the absence of trial. 


I, 


THERE HAS NOT BEEN A FINAL JUDGMENT IN THIS CASE AS REQUIRED 
BY SECTION 9(a) OF THE TRADING WITH THE ENEMY ACT 


A. 
Section 9(a) Prohibits Sale Until Termination of the Litigation 


Unless the ‘‘bar date’’ order is a final judgment, Section 
9(a) of the Trading with the Enemy Act prohibits sale of 
the vested shares. Section 9(a) provides that once suit is 
instituted for the recovery of vested property, the property 
shall be retained 


‘‘until any final judgment or decree which shall be in 
favor of the claimant shall be fully satisfied by pay- 
ment or conveyance, transfer, assignment, or delivery 
by the defendant, or by the Alien Property Custodian, 
or Treasurer of the United States on order of the 
court, or until final judgment or decree shall be 
entered against the claimant or suit otherwise termi- 
nated.”’ 


Under this provision, the Custodian is forbidden by the 
statutory mandate from making any disposition of the 
property. Section 9(a) accomplishes the purpose of ‘‘an 
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injunction pendente lite to insure the sequestration of the 
property to abide the decree of the court.’’ Stgg-Fehr v. 
White, (1923), 52 App. D. C. 215, 220, 285 Fed. 949, 954. 
Should the Custodian, after suit is instituted, take any 
action designed to sell or otherwise dispose of the property, 
the court ‘‘would have full power, and be under a com- 
pelling duty by way of coercion upon the Custodian to 
preserve the property intact.’’ Standard Oil Co. v. Mark- 
ham (S. D. N. Y. 1944), 57 F. Supp. 332, 334. The statutory 
injunction is part of the Congressional scheme, in recogni- 
tion of an obligation imposed by the Constitution, designed 
to afford nonenemies complete and effective relief. Central 
Union Trust Co. v. Garvan, 254 U. S. 554; Stoehr v. Wal- 
lace, 255 U. S. 239; Becker Steel Co. v. Cummings, 296 U.S. 
74. 

When the Kaufmans filed their petitions in intervention, 
the statutory mandate concerning retention became effec- 
tive and survived the dismissal of the main corporate claim. 


B. 
The Bar Date Order Is Not a Final Judgment 


The basic issue here is whether the ‘‘bar date’’ order of 
the court below is a final judgment within the meaning of 
Section 9(a). Absent such a ‘‘bar date’’ order, it is clear 
that the Attorney General would have no right to sell the 
vested shares of General Aniline & Film Corporation 
until termination of the case. The court below predicated 
its ruling denying the injunction on the ‘‘bar date’’ order. 
It held that only those stockholders who had already ap- 
peared by name in the action would be permitted to par- 
ticipate in the recovery and found that the proportionate 
interest of such stockholders in the vested assets was less 
than 25 per cent. Unless the ‘‘bar date’’ order is con- 
elusive of the rights of all nonenemy stockholders, the 
question of the relative percentages of enemy and non- 
enemy stockholders in Interhandel on the date of vesting is 
still open and undetermined. It is the position of inter- 
venors that the ‘‘bar date’’ order is not a final judgment 
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within the meaning of Section 9(a) and that it does not 
otherwise terminate the litigation. 

‘<The historic rule in the federal courts has always 
prohibited piecemeal disposal of litigation and permitted 
appeals only from final judgments except in those special 
instances covered by statute.’’? Advisory Commitice Note 
of 1946 to amend Rule 54(b). 

In Catlin v. United States, 324 U. S. 229, the Supreme 
Court held that a judgment on a declaration of taking in 
a condemnation case transferring title to the property and 
giving the United States the right to immediate possession, 
but leaving open the question of damages for the taking, 
was not a “‘final decision’? within the meaning of the ap- 
peal statute. In the course of the opinion the Court said 
(p. 233) : | 


‘“A ‘final decision’ generally is one which nee the 
litigation on the merits and leaves nothing for the 
court to do but execute the judgment. St. Louis, I. M. 
& S. R. Co. v. Southern Exp. Co., 108 U. 8. 24, 27 L. 
ed. 683, 639, 2S. Ct. 6... The foundation of this pol- 
icy 1s not in merely technical conceptions of ‘finality.’ 
It is one against piecemeal eigenen ‘The case is not 
to be sent up in fragments’...’’ 


See also Cobbledick v. United States, 309 U. S. 323, ae 
Parr v. United States, 351 U. S. 518, 518; Youpe v. Moses 
(1954), 94 U. S. App. D. ©. 21, 213, F. 2d 613; John Thomp- 
son Beacon Windows v. eo Inc. (1956), 98 U.S.) App. 
D. C. 109, 232 F. 2d 366. 

Although this rule is of long standing, very few excep- 
tions have been engrafted upon it over the years. These 
are discussed in the opinion of this Court in United States 
v. Cefaratti (1952), 91 U. S. App. D. C. 297, 202 F. 2d 13. 
One of these exceptions is the so-called offshoot rule or 
collateral issue doctrine, which is referred to in the opinion 
of this Court in the John Thompson Beacon Windows case, 
supra, in the following language (98 U. S. App. D. ¢. Dp. 
111, 232 F. 2d p. 368): 


‘‘When an order deals with a claim which es an 
ingredient of a cause of action, that is when it does 
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not decide a collateral issue such as the necessity for 
giving security for costs, see, e.g., Cohen v. Beneficial 
Industrial Loan Corporation, 337 U. S. 541, 69 S. Ct. 
1221, 93 L. ed. 1528; Swift & Co. Packers v. Compania 
etc. Caribe, 339 U. S. 684, 70 S. Ct. 861, 94 L. ed. 1206; 
United States v. Cefaratti, 91 U. S. App. D. C. 202 F. 
2d 13, to qualify as a ‘final decision’ it must generally 
be one which ‘disposes of the whole case on its merits.’ 
Bostwick v. Brinkerhoff, 106 U. S. 3, 4, 1 S. Ct. 15, 16, 
27 L. ed. 73, quoted in Jacobsen v. Jacobsen, 75 U.S. 
App. D. C. 223, 225, 126 F. 2d 13, 15. See also Catlin v. 
United States, 324 U. S. 229, 233, 65 S. Ct. 631, 89 
L. ed. 911; Serkowich v. Wardell, 69 App. D. C. 389, 
102 F. 2d 253; 6 Moore’s Federal Practice 116 (2d Ed. 
1953).”? 


The ‘‘bar date’’ order clearly does not fall within this 
small class of cases. It does not deal with a collateral issue 
separable from the rights asserted in the action. In fact, 
it goes to the very heart of the cause of action asserted by 
intervenors; and the issue with which it deals is a necessary 
ingredient of any final judgment in the action. 

Another exception to the finality rule is found in the 
so-called Forgay-Conrad doctrine holding that a judgment 
directing immediate delivery of physical property has sufi- 
cient finality to be reviewable on appeal even though an 
accounting for past profits still remains to be disposed 
of. Forgay v. Conrad, 6 Howard 201. This doctrine has 
been applied sparingly; and clearly has no application here. 

Although parties to litigation have often felt that it would 
be advantageous to all concerned to have some of the im- 
portant legal issues finally determined on appeal before 
being subjected to a lengthy trial on the merits, the 
appellate courts have uniformly refused to do so. As the 
Court put it in Atlantic Fishermen’s Union v. United States 
(CA 1, 1952), 195 F. 2d 1021, 1023: 


“‘It may be, as the defendants urge, that in cases 
under the Sherman Act it would be desirable to have 
appellate review of interlocutory orders like the pres- 
ent in order that matters affecting the right to main- 
tain the litigation can be finally determined before, 
rather than after a lengthy and expensive trial which 
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in the event the order were eventually reviewed would 
be just so much wasted time, money and effort. But 
it is for Congress, not the courts, to decide when the 
established policy against piecemeal appeals shall give 
way to considerations of practical expediency peculiar 
to particular types of litigation.’’ | 


The ‘‘bar date’’ order was not a final judgment within 
Section 9(a) on the corporate claim asserted in the Kauf- 
man complaint in intervention; nor did it otherwise ter- 
minate the suit. 

Nor was it a ‘‘final decision’’ within the meaning of 28 
U. S. C. 1291, from which an appeal could be taken, It 
was merely an interlocutory order which might be modified 
or vacated by the court below at any time during the 
course of the litigation. Even treating it as an order limit- 
ing recovery, akin to a partial summary judgment, it does 
not have the dignity of a ‘‘final decision.’’ Leonard v. 
Socony-Vacuum Oil Co. (C. A. 7, 1942), 130 F. 2d 535; 6 
Moore’s Federal Practice, 2nd Ed., Sec. 56.20(4) pp. #311- 
13. 

Bar date orders uniformly have been treated as inter- 
locutory orders. Oppenheimer v. F. J. Young & Co. (C. A. 
2, 1944), 144 F. 2d 387; Fowkes v. Dravo Corp. (D. C. B. D. 
Pa. 1946), 75 F. Supp. 514; Tennessee Coal, Iron & R. Co. 
v. Muscoda Local 123 (N. D. Ala. 1946), 5 R. R. D. 174; In 
the Muscoda case, a bar date order was set aside by the 
district court three years after it was first entered and a 
new bar date was put into effect. 

Indeed, the very nature of a bar date order requires: that 
the court be in a position to modify and revise it at any 
time prior to the termination of the litigation should jus- 
tice so require. Cf. Employers Liability Assur. Corp. v. 
Astoria Mahogany Co. (C. A. 2d, 1925), 6 F. 2d 945; Peo- 
ple v. Hopkins (C. A. 2d, 1927), 18 F. 2d 731. | 

The above references are to bar date orders issued in 
spurious and hybrid class actions. A bar date order | in a 
true class action is an a fortiori case. 

The cases cited and the references given Beniouirets 
that the ‘‘bar date’’ order, even prior to the 1948 amend- 
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ment to Rule 54(b) of the Federal Rules of Civil Proce- 
dure, would not have been considered a final judgment or 
decision. 


( o- 
Amended Rule 54(b) 


Whatever may have been previously said about a bar 
date order, there can be no doubt of its interlocutory 
character under amended Rule 54(b). That Rule provides: 


‘‘When more than one claim for relief is presented 
in an action . .. the court may direct the entry of a 
final judgment upon one or more but less than all of 
the claims only upon an express determination that 
there is no just reason for delay and upon an express 
direction for the entry of judgment. In the absence 
of such determination and direction, any order or 
other form of decision, however designated, which ad- 
judicates less than all the claims shall not terminate 
the action as to any of the claims, and the order or 
other form of decision is subject to revision at any 
time before the entry of judgment adjudicating all the 
claims.”’ 


Since the adoption of the amended rule, it has been uni- 
formly held that an order terminating an action as to one 
or more but less than all of the parties is interlocutory 
where the determination and direction required by the 
Rule have not been made by the district court. Even or- 
ders which might have constituted final decisions prior to 
the 1948 amendment are now deemed interlocutory. 

In David v. District of Columbia (1950), 88 U. S. App. 
D. C. 92, 187 F. 2d 204, this Court held that an order which 
dismissed an action as to a third party defendant but which 
let it stand as to the original defendant was not a final 
order from which an appeal could be taken, in the absence 
of the determination required by Rule 54(b). This Court 
said (88 U. S. App. D. C., p. 94, 187 F’. 2d, p. 206) : 


‘While under the ‘older federal rule’ the district 
court might have entered a final order as to less than 
all the claims in a multiple claim suit, it was certainly 
not required to do so. The new Rule 54(b) does not 
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restrict the power of the trial court in this rasceet It 
merely prescribes that the court, if it does choose to 
enter such a final order, must do so in a definite; .un- 
mistakable manner. Otherwise, as the Rule expressly 
states, such an order ‘. . . is subject to revision at any 
time before the entry ‘of judgment adjudicating all 
the claims.’ In this limited sense, then, the new rule 
does have the effect of rendering an order which 
might have been deemed ‘final’ before the amendment 
‘not final’ afterwards.”’ 


To the same effect are Felder v. D. Loughran Co. as2), 
88 U. S. App. D. C. 139, 188 F. 2d 623, and Roberts v. 
American Newspaper Guild (1951), 88 U. S. App. D. C. 
231, 188 F. 2d 650. See also Vale v. Bonnett (1951), 89 
U.S. App. D. C. 116, 191, F. 2d 334; and Mow v. Republic 
of China (1955), 96 U. S. App. D. C. 243, 225 F. 2d 543. 

The decisions of the other circuits are in accord. Thus, 
in Lockwood v. Hercules Powder Co. (C. A. 8, 1949), 172 
F. 2d 775, it was held that, absent the determination by 
the trial court required by Rule 54(b), an order striking 
the names and claims of all those in whose behalf plaintiff 
claimed to bring a Fair Labor Standards Act suit (a 
spurious class action), but not dismissing the complaint 
as to the named plaintiff, was not a final order. In Kam 
Koon Wanv. E. E. Black Ltd. (C. A. 9, 1950), 182 F. 2d 146, 
an order disposing of the claims of plaintiff and 161 inter- 
venors but not disposing of the claims of 150 other inter- 
venors was held not to be final for like reasons. Other 
eases to the same effect are Garbose v. George A. Giles Co. 
(C. A. 1, 1950), 183 F. 2d 513; Pabellon v. Grace Line (C. A. 
2d, 1951), 191 F. 2d 169; Shipley Corp. v. Leonard Marcus 
Co. (C. A. 3, 1954), 214 F. 2d 493; Brandt v. Renfield Im- 
porters (C. A. 8, 1954), 216 F. 2d 206; Hardy v. Bankers 
Iife & Casualty Co. (C. A. 77, 1955), 222 F.2d 827, 

The court below did not make the determination required 
by Rule 54(b) with respect to the bar date order. Indeed, 
it is difficult to see how it could have done so. Hence, with- 
out regard to whether such order would have been final 
under any earlier state of the law, it is clearly not a ‘final 
decision’’ since the adoption of amended Rule 54(b). It is 
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‘‘subject to revision at any time before the entry of judg- 
ment adjudicating all the claims.’’ Events since the entry 
of the ‘‘bar date’’ order, such as the dismissal of the prin- 
cipal action and certain of the more recent decisions of the 
Special Master, indicate that a rigid adherence to its terms 
would be inequitable, quite apart from any question of its 
legality. 

Not being a ‘‘final decision’? within the meaning of 28 
U.S. C. 1291, the bar date order is even less a ‘‘final judg- 
ment’’ within the meaning of Section 9(a) of the Trading 
with the Enemy Act, where the requisites of finality are 
much more specifically spelled out. 

While we believe the bar date order to be erroneous for 
the reasons set forth above it is immaterial in connection 
with this discussion whether that order is right or wrong. 
The sole issue here is whether it is interlocutory or final. 
Interlocutory orders do not acquire the attributes of final- 
ity because they are right, nor do final decisions become any 
the less so because they are wrong. Judge Swan stated it 
as follows in Phelan v. Middle States Oil Corp. (C. A. 2d, 
1954), 210 F. 2d 360, 363: 


‘‘The ‘finality’ of a judgment does not depend on 
whether it is right but on whether it disposes of all 
the issues; it is as little ‘final’ when it should have 
done so as when it should not.’’ 


In the pending case, the basic factual issues have not as 
yet been tried. Under Section 9(a), the Custodian is under 
a statutory duty to retain the vested assets until final judg- 
ment is entered terminating the litigation. The bar date 
order is not such a final judgment whether it is right or 
whether it is wrong. The proposed sale is in contravention 
of that statutory duty and an injunction restraining the 
sale should have been issued by the court below. 
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IV. j 
THE ERRORS OF THE LOWER COURT WITH RESPECT TO THE FACTORS 
TO BE APPLIED IN COMPUTING THE MEASURE OF RECOVERY RE- 
QUIRE CORRECTION. 

Although it is clear that the order of the Court ve 
must be reversed for the reasons already set forth, there 
are other errors which merit correction by this Court. 
These errors deal with the factors to be included in com- 
puting the measure of recovery. They are basic to the case 
and the future course of this litigation will be simplified 
if these errors should now be corrected. Had the court 
below made correct computations, it necessarily would have 
had to find that even if the bar date could be treated as a 
final judgment, limiting the amount of recovery, the inter- 
est represented by the named intervenors constitutes 37. 2 
per cent of the vested property and not 15.439 per cent as 
found by the court below. 


Relevant Facts: 


The capital of Interhandel is composed of preferred 
shares with a subscription price and stated value of Swiss 
franes (Sfrs.) 100, of which only 20 per cent (Sfrs. 20) is 
paid in; and common shares with a subscription price and 
stated value of Sfrs. 500, some of which was fully paid ‘and 
some half paid (J. A. 273, 274). The rights of the pre- 
ferred are limited by the Interhandel charter to a 6'per 
cent dividend and to 110 per cent of nominal value. The 
common shares are entitled to all distributed earnings and 
to all assets after payment of the preferred (J. A. 194, 
274). 

In 1942, the date of vesting, there were outstanding: 





1000,000 shares of 6 per cent preferred, nominal value 
Sfrs. 100, 20 per cent paid in; 

140,000 fully paid common shares, nominal value Sfrs. 
500; 

110,000 half-paid common shares, nominal value Strs. 
500 (J. A. 273). , 


Highty-four thousand nine hundred of the common shares 
(56,300 fully paid and 28,600 half-paid) were then owned 
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by GAF, which itself was 96 per cent owned by Inter- 
handel (J. A. 218-9, 274). Between 1944 and 1946 GAF dis- 
tributed to the Custodian 81,400 Interhandel shares as 
stock dividends on the vested GAF shares (J. A. 219, 274). 
Most of the remaining 3,500 Interhandel shares were dis- 
tributed as dividends at the same time to the public stock- 
holders of GAF. 

The purpose of this dividend was stated at the time by 
the Custodian: 


‘<The Custodian’s possession of a substantial mi- 
nority interest in the stock of I. G. Chemie (Inter- 
handel) might prove useful to him as the owner of 
General Aniline & Film Corporation stock which he 
had vested from the nominal ownership of I. G. 
Chemie and its agents.’? (Report of the Office of 
Alien Property Custodian 1945, p. 66) 


The 81,400 shares so distributed to the Custodian are 
still held by him. 

Between 1942 and March 31, 1954, the outstanding com- 
mon stock of Interhandel was reduced by 56,584 shares to 
193,416 shares (J. A. 273, 274). In large part this was 
accomplished by a conversion of half-paid shares into 
fully-paid shares at a rate of two for one, and the rest of 
the reduction is presumably accounted for by exchanges, 
retirements, forfeitures, reclassifications, ete. (J. A. 222- 
223) . Thus, as of the March 31, 1954 ‘‘bar date’’ the out- 
standing capital stock of Interhandle was, and is today: 


100,000 shares of 6 per cent preferred, nominal value 
Sfrs. 100; 
166,000 fully-paid common, nominal value Sfrs. 500; 
27,416 half-paid common, nominal value Sfrs. 500. 
(J. A. 274) 


The named intervenors own 41,683 shares of Interhandel 
common stock (J. A. 273). 

The lower court in computing the interest measured by 
the holdings of the named intervenors gave the 100,000 
shares of preferred stock the weight of 20,000 shares of. 
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common stock (J. A. 273-274). It did not discriminate be- 
tween half-paid and fully paid common shares (J. A. 273- 
274). It took as a base the 250,000 shares of common 
stock outstanding in 1942 plus the preferred shares 
weighted at 20,000 common shares or a total of 270,000 
(J. A. 274). It rejected the appellant’s argument’ that 
the base should be computed solely on the basis of the 
common shares and that the reduction of 56,584 in the 
common shares must be taken into consideration. It also 
rejected the position of appellants that the 81,400 shares 
distributed to the Custodian must either be excluded from 
the base, or in the alternative, that a part of such shares 
must be allocated to and added to the nonenemy holiings 
(J. A. 269). 


A. 


The Interhandel Preferred Stock Has No Allocable Proportionate 
Interest in the Vested GAF Shares 

Under the charter of Interhandel, the preferred aes 
are to be redeemed, upon liquidation, at 110 per cent and 
the remainder of the assets must be allocated to the com- 
mon shares (J. A. 194, 274). 

The subscription price of the preferred shares is 80 per 
cent unpaid. As the 100,000 preferred shares are entitled 
to a participation of only, 110 per cent or Sfrs. 110 and are 
obligated to repay Sfrs. 80 per share their net entitlement 
is only Sfrs. 30 each, a total of Sfrs. 3,000,000 or lessi than 
$750,000. Interhandel has at all times had more than suf- 
ficient funds to meet the entire entitlement of the preferred 
stock without regard to any of the vested property W. A. 
274-75). 

As a matter of law, charter provisions are controlling in 
the determination of the respective interests of preferred 
and common stock rights, see, e.g., Russell v. American 
-Gas Co. (1912), 152 App. Div. 136, 136 N. Y. Supp. 602,° 


8 The Oustodian himself has repeatedly stated that the proportionate in- 
terests of various classes of stock may only be calculated in accordance with 
their charter rights. See Annual Reports of the Office of Alien Property for 
1952, p. 41, note 6; for 1950, p. 37, note 6. 


i 
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even where liquidation or partial distribution of corporate 
assets is made necessary by statute. Continental Insur- 
ance Co. v. Readimg Co. (1922), 259 U. S. 156, 177, 181; 
Prudential Assurance Co., Ltd. v. Chatterly Whitfield Col- 
liertes, Ltd. (1949), A. C. 512. 

Similarly, standard accounting practice requires that in 
any computation of the equities of two classes, the classes 
are to be treated separately. After the preferred has been 
allocated its proportionate or fixed interest in the net as- 
sets as prescribed by the charter, the remainder of the net 
assets must be allocated to the common stock. Finney and 
Miller, Principles of Accounting, Intermediate (4th Ed.), 
pp. 307ff. 

Thus, Interhandel’s preferred stock is entitled to receive 
the fixed liquidated amount of Sfrs. 30 per share, no more 
no less; the charter so states and the charter controls. The 
Court below was therefore clearly in error in assigning to 
the preferred shares an interest equivalent to 20,000 com- 
mon shares. 

It has been estimated that the value of the GAF shares 
vested by the Custodian exceeds 100 million dollars. The 
theory adopted by the Court would assign to the preferred 
shares an interest valued in excess of eight million dollars 
compared to its entitlement of $750,000. Clearly, the 
weight given to the preferred shares is erroneous. 

We submit that as a matter of law, the preferred stock 
is not entitled to any proportionate interest in the GAF 
shares and must be disregarded. 


B. 


Treatment of the Interhandel Shares Owned By General Aniline 
& Film Corporation 


The Custodian argued below and the court agreed that 
the rights of the shareholders are to be determined as of 
the date of vesting. On that date GAF owned 84,900 com- 
mon shares of Interhandel, while Interhandel owned about 
96 per cent of the outstanding stock of GAF. 

Had the block of Interhandel shares remained in GAF’s 
portfolio no serious problem would have arisen in com- 
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puting the percentage of these holdings which should be 
attributable to the nonenemy holdings in Interhandel. | In- 
deed, it might not even have been necessary to compute the 
attributable interest. The Custodian, under the principle 
in Kaufman would have been under a duty to return to 
GAF the proportionate part in the vested stock represented 
by the block of 84,900 shares. The Custodian would have 
been obliged to return to Interhandel for the benefit of its 
nonenemy stockholders, the proportion of the vested stock 
represented by the nonenemy public holdings. And the Cus- 
todian would have been entitled to retain the preponion 
represented by the enemy holdings. 

The GAF shares that would have been returned to GAF 
by virtue of its ownership of the block of Interhandel 
shares would become Treasury stock in the hands of GAF. 
The Custodian, as successor to the interest of the enemy 
group in Interhandel, and the nonenemy group would con- 
tinue to have the same proportionate interest in GAF as 
they had before vesting, except that the interest would 
be direct instead of indirect. Thus, the mandate of) the 
Supreme Court that the interest of nonenemy stockholders 
must be fully protected would have been carried out. | 

As applied to this case, assuming that the recovery must 
be limited by the bar date order to the interest repre- 
sented by the holdings of the intervenors, the Custodian 
would have been obliged to return to GAF an 84 ,900/193, - 
416 part of the vested GAF shares, or 43.9 per cent. The 
interest represented by the intervenors’ holdings would 
have been 41,683/193,416 of 21.5 per cent. The interest 
retained by the Custodian would have been 66,833/193,416 
or 34.6 per cent. In all, the entire 100 per cent of the 
shares vested by the Custodian would thus be allocated. 

Under these circumstances, the Custodian would have 
been under a statutory duty to retain 65.4 per cent of! the 
vested GAF shares until this case had been tried and 
decided. The Custodian could not have pleaded the bar 
date order against GAF because the Custodian controls 
GAF. 
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By causing GAF to distribute, after the vesting, prac- 
tically the entire block of Interhandel shares held by it, 
the Custodian has made it a practical impossibility to make 
return in the manner above indicated and has made it 
necessary to determine what percentage of the block of 
Interhandel stock owned by GAF should be attributable to 
the nonenemy holdings in Interhandel. Ordering the 
Custodian to return the 81,400 dividend shares would cause 
serious difficulty, as approximately 3,000 shares were dis- 
tributed as dividends to public stockholders of GAF. Some 
of these stockholders have intervened by name in this 
action. The question thus is, what percentage of these 
81,400 shares should be attributed to the nonenemy interest 
in Interhandel. 

It is a fundamental principle of accounting that where a 
subsidiary corporation owns stock in a parent corporation, 
the indirect interest of a stockholder in the assets of the 
parent corporation may be computed by ‘‘washing out’’ 
and disregarding the interest of the subsidiary in the par- 
ent. The economic effect of such mutual shareholdings is 
the same as Treasury stock and it is on this economic basis 
that the shares held by the subsidiary are washed out. 
Paton, Accountants Handbook (3rd Ed., 1949), pp. 1075, 
1099. Thus in the Section on Mutual (Reciprocal) Stock- 
holdings it is recited: 


‘‘Kohler (Accounting Review Vol. 13) states: 
‘Shares of the controlling company’s capital stock 
owned by a subsidiary before the date of acquisition 
should be treated in consolidation as treasury stock 
purchased on that date. Any subsequent acquisition or 
sale by a subsidiary should be treated in the consoli- 
dated statements as though it had been the act of the 
controlling company.’ ”’ 


The principle of ‘‘washout’’? has been expressed by 
Karrenbrock & Simons, Advanced Accounting, Comprehen- 
sive Volume (1955), p. 320-321 as follows: 

“‘In developing a consolidated balance sheet for a 


parent and its subsidiary companies, the subsidiary 
units may be viewed as though they were branches; 
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individual assets are combined with similar items of 
the parent; here, too reciprocal items that have no 
significance when the related units are viewed = a 
single entity are eliminated. 

* * * * * bd * ak * 

‘“When the stock of a subsidiary is only partly ened 
and a consolidated balance sheet is to be prepared, 
the assumption of a single entity still calls for a fusion 
of all the assets and liabilities of the related com- 
panies. If, however, assets and_ liabilities of the 
subsidiary companies are to be fully reflected on the 
consolidated statement an accountability to the minor- 
ity interest that has a stake in the net assets so com- 
bined must be reported.”’ | 


The propriety of the ‘‘washout’’ principle is demon- 
strated in this case by a simple example: Had Interhandel, 
the day before vesting, caused the 81,400 shares held by 
GAF to be distributed to it as a dividend, the shares auto- 
matically would have become treasury stock of Interhandel 
and would have been ‘‘washed out’’ in thereafter comput- 
ing the interest of the public stockholders. The same 
reasoning applies to a distribution to the Custodian | as 
a dividend on the vested shares, as the Custodian pe 
in the shoes of the company. 

Thus in the instant case, the 81,400 shares ietaated to 
the Custodian should be ‘‘washed out’? and the interest 
of the nonenemy stockholders and the enemy stockholders 
should be computed by taking as a base 112,016 shares 
(193,416 shares of common stock presently outstanding 
less the 81,400 distributed to the Custodian as dividends). 
The propriety of using 193,416 shares as a starting point 
is dealt with in Part C hereafter. 

As applied to the holdings of the named intervenor’: 
application of the ‘‘washout’’ principle means that the 
41,683 shares held by them must be measured against this 
base of 112,016. The percentage of their holdings i is thus 
computed at 37.2 per cent. 

The same result is reached if instead of using the ‘wash- 
out’’ principle, the interest of the nonenemy stockholders in 
the 81,400 shares is computed through algebraic calcula- 
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tions. In such ease, the 81,400 shares is included in the 
base, so that the base becomes 193,416 shares (the total 
common shares presently outstanding). To determine 
what part of the 81,400 shares is to be allocated or attrib- 
uted to the holdings of the named intervenors, an initial 
allocation is calculated by measuring the holdings of the 
named intervenors (41,683) against the base of 193,416 
shares. The total allocation is then computed by an infinite 
algebraic series equation and is calculated at 30,290 shares.®° 

The total holdings of the intervenors must therefore be 
computed by adding to their direct holdings (41,683 shares) 
their aliquot share of the dividend of 81,400 shares (30,290 
shares) or a total of 71,973 shares. The interest measured 
by these holdings accordingly is 71,973/193,416 or 37.2 per 
cent. 

As the foregoing computations establish, it is mathema- 
tically immaterial whether the proportionate interest meas- 
ured by the holdings of the named intervenors is calculated 
by the accountant’s ‘‘washout’’ principle or by the appli- 
cation of the infinite geometric series equation. In either 
ease, the percentage of the direct and indirect holdings of 
the named intervenors in the vested GAF stock is 37.2 per 
cent. 


Cc. 
The Use of a Base of 270,000 Is Erroneous 
The Court below ruled that the holdings of the inter- 
venors must be measured against the total stock outstand- 
ing in 1942. Concededly, the enemy interest in the vested 
9 The formula is s = a. See Schlauch and Land, Mathematics of Business 


1-r 
Finance, Ronald Press, New York, 1937, p. 220. ‘‘S’’ is the sum of the in- 
finite geometric series allocations (the total share to be allocated to the hold- 
ings of the intervenors). ‘‘a’’ is the amount of the first allocation (17,904 
shares) and ‘‘r’’ is the ratio which the amount to be distributed in the in- 
finite series (81,400) bears to the total shares involved (193,416). Thus, the 
question is: 


17,904 
= 30,290 
81,400 


1_— 
193,416 
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property must be measured by the enemy stockholdings in 
Interhandel as of 1942, the date of vesting. We fully agree 
that this interest may not be diminished by any events 
after that date. Had there been no change in the propor- 
tionate equity of Interhandel shares since that date, no 
problem would arise in applying the 1942 date. ! 

However, it appears from appellee’ s own affidavit that 
significant changes have occurred since then (J. A. 222- 
225). As the result of these changes, only 193,416 com- 
mon shares are outstanding as compared to 250 ,000 in 
1942 (J. A. 273, 274). 

A good part ‘of the reduction was by reason of conver- 
sion of half-paid common shares into fully paid shares 
through the surrender of two half-paid common shares 
for one fully paid common share (J. A. 222-223). And the 
Custodian admits as a result that the named intervenors’ 
present holdings of 41,683 common shares may represent 
a significantly higher number of common shares outstand- 
ing in 1942 (J. A. 223). 

The record does not establish how the remaining ae 
tion in the number of outstanding shares came about, 
whether by reason of exchange, retirement, forfeiture, re- 
classification or charter provisions antedating the date of 
vesting.” 

It may be that upon the trial, additional facts vill be 
presented upon which a conclusion can be reached as to 
whether the proper base is 250,000 or 193,416 or some 
intermediate figure. But at this stage of the litigation, 
calculations of maximum recovery of interest must be 
based upon the number of shares of common stock presently 
outstanding, namely, 193,416. It must be assumed that 
the proportionate equities between the enemy and non- 
enemy stockholders have been unaffected by the change in 
capitalization and that the total shares outstanding today 
represent the rights and privileges attaching to the total 
shares puistandinen in 1942, 


10 The charter, prior to vesting, provided that half-paid shares were can- 
cellable if demand for completion of payment was not complied with e A. 
186). 
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The holdings of the named intervenors must therefore be 
measured against a base of 193,416 shares. As so measured, 
the interest claimed is 37.2 per cent. By proposing to 
retain only 25 per cent of the vested shares, the Custodian 
would be violating his statutory duty, even though the 
recovery in this case should be measured by intervenors’ 
holdings and not by the holdings of all nonenemies. 


CONCLUSION 


For the reasons stated the decision and findings of the 
court below should be vacated and the case remanded with 
instructions to enter the injunction as prayed. 
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Irvine Mosxovirz, 
115 Broadway, 
New York, New York, 


Attorneys for Appellants. 
Of Counsel: 


GravuBarp & MoskovitTz, 
115 Broadway, 
New York, N. Y. 





Al 


APPENDIX 
Section 9(a) of the Trading With the Enemy Act. as Riigciasal 


the Act of October 6, 1917, c. 106, Sec. 9(a), 40 Stat. 419, as 
Amended, 50 U. S. C. A. App. 1: 


§ 9. Claims to property transferred to custodian; notice 
of claim; filing; return of property; suits to recover. 

(a) Any person not an enemy or ally of enemy claiming 
any interest, right, or title in any money or other property 
which may have been conveyed, transferred, assigned, de- 
livered, or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States, or to whom any debt may be owing from 
any enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States may file with the said custodian a notice 
of his claim under oath and in such form and containing 
such particulars as the said custodian shall require; and 
the President, if application is made therefor by the claim- 
ant, may order the payment, conveyance, transfer, assign- 
ment or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine said claim- 
ant is entitled: Provided, That no such order by the 
President shall bar any person from the prosecution of 
any suit at law or in equity against the claimant to estab- 
lish any right, title, or interest which he may have in such 
money or other property. If the President shall not so 
order within sixty days after the filing of such application 
or if the claimant shall have filed the notice as above re- 
quired and shall have made no application to the President, 
said claimant may institute a suit in equity in the Supreme 
Court of the District of Columbia or in the district court 
of the United States for the district in which such claim- 
ant resides, or, if a corporation, where it has its principal 
place of business (to which suit the Alien Property Cus- 
todian or the Treasurer of the United States, as the case 
may be, shall be made a party defendant), to establish the 
interest, right, title, or debt so claimed, and if so estab- 
lished the court shall order the payment, conveyance, trans- 
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fer, assignment, or delivery to said claimant of the money 
or other property so held by the Alien Property Custodian 
or by the Treasurer of the United States or the interest 
therein to which the court shall determine said claimant 
is entitled. If suit shall be so instituted, then such money 
or property shall be retained in the custody of the Alien 
Property Custodian, or in the Treasury of the United 
States, as provided in this Act and until any final judgment 
or decree which shall be entered in favor of the claimant 
shall be fully satisfied by payment or conveyance, transfer, 
assignment, or delivery by the defendant, or by the Alien 
Property Custodian, or Treasurer of the United States on 
order of the court, or until final judgment or decree shall 
be entered against the claimant or suit otherwise termi- 
nated. 


rd . * a ® * * a * Sad 


Federal Rule of Civil Procedure 23: 
Rule 23. Crass Actions 


(a) Representation. If persons constituting a class are 
so numerous as to make it impracticable to bring them all 
before the court, such of them, one or more, as will fairly 
insure the adequate representation of all may, on behalf 
of all, sue or be sued, when the character of the right 
sought to be enforced for or against the class is 


(1) joint, or common, or secondary in the sense that the 
owner of a primary right refuses to enforce that right and 
a member of the class thereby becomés entitled to enforce 
it; 

(2) several, and the objection of the action is the adjudi- 
cation of claims which do or may affect specific property 
involved in the action; or 


(3) several, and there is a common question of law or 
fact affecting the several rights and a common relief is 
sought. 


(b) Secondary Action by Shareholders. In an action 
brought to enforce a secondary right on the part of one or 
more shareholders in an association, incorporated or un- 
incorporated, because the association refuses to enforce 
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rights which may properly be asserted by it, the complaint 
shall be verified by oath and shall aver (1) that the plain- 
tiff was a shareholder at the time of the transaction of 
which he complains or that his share thereafter devolved 
on him by operation of law and (2) that the action is not 
a collusive one to confer on a court of the United States 
jurisdiction of any action of which it would not otherwise 
have jurisdiction. The complaint shall also set forth with 
particularity the efforts of the plaintiff to secure from the 
managing directors or trustees and, if necessary, from the 
shareholders such action as he desires, and the reasons for 
his failure to obtain such action or the reasons for not 
making such effort. 


(c) Dismissal or Compromise. A class action shall inet 
be dismissed or compromised without the approval of the 
court. If the right sought to be enforced is one defined in 
paragraph (1) of subdivision (a) of this rule notice of the 
proposed dismissal or compromise shall be given to all 
members of the class in such manner as the court directs. 
If the right is one defined in paragraphs (2) or (3) of sub- 
division (a) notice shall be given only if the court neues 
it. 


* * * * * * # * o — 


Federal Rule of Civil Procedure 24(a) and (b): 
Rule 24. InrervENTION 


(a) Intervention of Right. Upon timely woaheaiunte any- 
one shall be permitted to intervene in an action: (1) when 
a statute of the United States confers an unconditional 
right to intervene; or (2) when the representation of the 
applicant’s interest by existing parties is or may be in- 
adequate and the applicant is or may be bound by a judg- 
ment in the action; or (3) when the applicant is so situated 
as to be adversely affected by a distribution or other dis- 
position of property which is in the custody or subject’ to 
the control or disposition of the court or an officer thereof. 


(b) Permissive Intervention. Upon timely application 
anyone may be permitted to intervene in an action: (1) 
when a statute of the United States confers a conditional 
right to intervene; or (2) when an applicant’s claim or dle- 
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fense and the main action have a question of law or fact 
incommon. When a party to an action relies for ground of 
claim or defense upon any statute or executive order ad- 
ministered by a federal or state governmental officer or 
agency or upon any regulation, order, requirement or 
agreement issued or made pursuant to the statute or execu- 
tive order, the officer or agency upon timely application 
may be permitted to intervene in the action. In exercising 
its diseretion the court shall consider whether the inter- 
vention will unduly delay or prejudice the adjudication of 
the rights of the original parties. 


* * * * * ae *% * * a 


Federal Rule of Civil Procedure 54(a) and (b): 
Rule 54. JupemMent; Costs 


(a) Definition; Form. ‘‘Judgment’’ as used in these 
rules includes a decree and any order from which an appeal 
lies. A judgment shall not contain a recital of pleadings, 
the report of a master, or the record of prior proceedings. 


(b) Judgment Upon Multiple Claims. When more than 
one claim for relief is presented in an action, whether as 
a claim, counter-claim, cross-claim, or third-party claim, 
the court may direct the entry of a final judgment upon 
one or more but less than all of the claims only upon an 
express determination that there is no just reason for de- 
lay and upon an express direction for the entry of judg- 
ment. In the absence of such determination and direction, 
any order or other form of decision, however designated, 
which adjudicates less than all the claims shall not ter- 
minate the action as to any of the claims, and the order or 
other form of decision is subject to revision at any time 
before the entry of judgment adjudicating all the claims. 
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QUESTION PRESENTED 


In the opinion of the appellees, the question presented is as 
follows: 

Where a Swiss corporation’s suit for the return of vested prop- 
erty has been dismissed and where appellants, minority stock- 
holders in the corporation, who intervened in the action pursu- 

ant to Kaufman v. Societe Internationale, 343 U. S. 156, to 
assert their rights “to an interest in the assets proportionate to 
their stock holdings,” are found to own a total of 15.439% of 
‘the stock, did the trial court abuse its discretion in denying 
appellants’ motions for an injunction restraining the Attorney 
General as Alien Property Custodian from offering for sale 
75% of the vested assets, reserving 25% to meet the claims of 
the appellants? 
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Gnited States Court of apes 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


(Consolidated Appeals) 
No. 13822 


Eric G. KAUFMAN, ET AL., APPELLANTS 
v. 


HERBERT BROWNELL, JR., ET AL., APPELLEES 


No. 13823 


ERNEST ATTENHOFER, ET AL., APPELLANTS 
v. 


HERBERT BROWNELL, JR., ET AL., APPELLEES 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE : 

These are consolidated appeals from orders of the District 
Court dated March 15, 1957 (per Pine, J.), denying motions 
for an injunction and a joint motion for rehearing of the denial, 
filed by the intervenors in Societe Internationale v. Brownell. 
The suit had been brought in 1948 by plaintiff Societe Inter- 
nationale, also known as Interhandel or I. G. Chemie, against 
the Attorney General, as successor to the Alien Property Cus- 
todian, to recover some 93 percent of the stock of General Ani- 
line & Film Corporation (hereinafter called “GAF”), of Dela- 
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ware, which had been vested under the Trading with the Enemy 
Act (40 Stat. 411, as amended, 50 U.S. C. App. Sec. 1, et seq.), 
by certain Vesting Orders reciting that it was the property of 
foreign nationals or owned by or held for I. G. Farbenindustrie 
A. G. of Germany.* The corporation’s suit has now been dis- 
missed, and the dismissal has been affirmed by this Court. 
Societe Internationale v. Brownell, No. 12140, 96 U. S. App. 
D. C. 232, 225 F. 2d 532 (1955); Opinion of this Court, Nos. 
13460 and 13527, April 11, 1957.? 

The present appellants represent two groups of stockholders 
of plaintiff I. G. Chemie who were permitted to intervene in 
the main action, pursuant to the Supreme Court’s decision in 
Kaufman v. Societe Internationale, 343 U.S. 156 (1952). In- 
tervention was first sought in 1950 when Eric G. Kaufman, al- 
leging to be a nonenemy stockholder of I. G. Chemie, filed a 
motion for leave to intervene in the action on his own behalf 
and on behalf of all other nonenemy stockholders of plaintiff. 
J. A.2. While seeking in his proposed complaint a portion of 
the vested GAF stock, his counsel, in the course of the pro- 
ceedings on the motion to intervene, offered by written stipu- 
lation to agree that appellees may sell the GAF stock at any 
time and that the proceeds should then take the place of the 
stock in litigation. J. A. 1843 


The District Court denied the motion (90 F. Supp. 1011 
(1950) ) and this Court affrmed. 88 U.S. App. D. C. 296, 188 


* Vesting Order dated February 16, 1942, 7 Fed. Reg. 1046; Vesting Order 
No. 5, dated April 24, 1942, 7 Fed. Reg. 3148; and Vesting Order No. 907, 
dated February 15, 1943, 8 red. Reg. 2453. 

*7No. 12140 was an appeal from an order of the District Court, dated 
December 21, 1953, dismissing the complaint of plaintiff Societe Interna- 
tionale for failure to produce documents. This Court affirmed, with the 
proviso that the order of dismissal should be vacated if discovery were 
made within six months after the receipt of the mandate by the District 
Court. 

Nos. 13460 and 13527 were consolidated appeals from several orders of the 
District Court of July and August 1956, denying plaintiff additional time for 
discovery, entering the mandate in No. 12140, and refusing to vacate the 
order upon the mandate. J. A. 272-3. This Court affirmed the orders of 
the District Court. Opinion of April 11, 1957. 

* The proffered stipulation was part of the record designated by inter- 
venor-appellant Kaufman in No. 10755 of this Court. See page 37 of the 
Joint Appendix in No. 10755. 


3 
F. 2d 1017. However, the Supreme Court reversed and! held 
that the intervention should be permitted to protect “the rights 
of innocent stockholders to an interest in the assets propor- 
tionate to their stockholdings.” 343 U.S. 156, at 159-160. 

For several years prior to the Supreme Court’s decision, 
Schoop, Reiff & Co., ‘a Swiss banking firm, which serves as the 
Protective Committee for stockholders in the Kaufman group 
of intervenors (appellants in No. 13822), had been soliciting 
Chemie stockholders for authorization to act on their behalf. 
J. A. 33. That campaign was intensified after the Supreme 
Court’s opinion was handed down. J. A. 35, 38-44. Moreover, 
a second stockholders’ committee was organized by the corpora- 
tion itself and became the Attenhofer group of intervenors 
(appellants in No. 13823). J. A. 67. Membership in the At- 
tenhofer committee is without any cost to the stockholders; 
the corporation bears all the expenses and fees. The commit- 
tee had access to Chemie’s lists of stockholders, and all stock- 
holders were solicited to join. J. A. 30-1, 90-1, 125-6, 67. 

Attenhofer, for himself and his group, moved on June 16, 
1952, to intervene independently of Kaufman, alleging’ that 
the right recognized by the decision in Kaufman v. Societe In- 
ternationale, supra, was an individual right of each stock- 
holder. J. A. 29-32, 63-4, 85-93, 102-3. Counsel for Atten- 
hofer argued that the recovery under the Kaufman decision 
is “by the intervention of the stockholder who has a sever- 
able right to assert his own individual right and show that 
he is non-enemy or non-enemy tainted.” J. A. 90. Kaufman 
opposed that motion on the ground that his own intervention 
was 4 derivative action, that he represented all the other non- 
enemy stockholders, and that there was no need, therefore, for 
any other stockholder to intervene individually or in a  Sep- 
arate group. J. A. 37, 65, 68. 

By order of August 12, 1952, the Special Master eee 
to hear the case permitted Attenhofer to intervene. R. 1127- 
8.4 In his opinion of July 23, 1952, he held that the bene- 
ficiaries of the right recognized by Kaufman v. Societe Inter- 
nationale, supra, are “Individuals with individual rights en- 


*Portions of the record not printed in the Joint Appendix are referred 
to as “R.” 
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. titled to an individual hearing.” J. A. 69, 63-72. The Master’s 
order of August 12, 1952, was affirmed by the District Court 
(per Pine, J.) on October 23, 1952. R. 1145-6.5 Kaufman’s 
motion for leave to file a petition for a writ of mandamus was 
denied by the Supreme Court. Kaufman v. Pine, 344 U.S. 891. 

On October 17, 1952, appellees served interrogatories upon 
Kaufman and Attenhofer designed to elicit information con- 
cerning the identity of the members of the groups of Chemie 
stockholders represented by the two intervenors. The inter- 
rogatories asked for the names of such stockholders, their resi- 
dence, occupation, nationality, and the number of Chemie 
shares held by each stockholder. J. A. 98-9, 140. Objections 
were filed by Kaufman and Attenhofer and were upheld by 
the Special Master, in an opinion dated January 31, 1953, on 
the ground that the stockholders represented by Kaufman and 
Attenhofer were not parties to the suit and were therefore 
outside the scope of Rule 33, F. R. C. P., permitting interroga- 
tories to parties. J. A. 101, 98-109. However, the Master 
concluded that upon application of the Government an order 
would be entered directing all nonenemy stockholders to join 
in one or other of the complaints in intervention or to file their 
own complaints. J. A. 108. 

Appellees, thereupon, moved that such stockholders of I. G. 
Chemie as wished to benefit from the Supreme Court’s holding 
in Kaufman v. Societe Internationale, supra, be required to 
make their appearance in the pending action. R. 1206-13. 
The motion was granted. Stating that he was acting “in the 
exercise of the ‘equitable power and procedural flexibility’ re- 
ferred to in the said decision of the Supreme Court” (J. A. 119), 
the Master, on July 21, 1953, ordered the stockholders to appear 
and to intervene in the suit before January 1, 1954 or be barred 
from appearance in or benefit from the action (J. A. 116-22): 


“* * * and in the event they do not so appear within 
the said period, they shall thereafter be barred from 


* A third intervenor, Annemarie Ruth Klingler, was permitted to intervene 
by the Master’s order of July 22, 1953. J. A. 117-8; R. 1241. Kaufman had, 
unsuccessfully, filed the same objections against her intervention as he 
had filed against Attenhofer. J. A. 94-8. 
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appearance or intervention in the present action, and 
from any benefit from (a) any of said complaints in 
intervention now pending, (b) similar complaints which 
may hereafter be filed, and (c) any judgment which may 
be made in the present action with respect to rights or 
interests of nonenemy stockholders in the seats cor- 
poration.” J. A. 120. 


The Master noted that the decision of the Supreme oo in 
Kaufman v. Societe Internationale “contemplates that non- 
enemy stockholders in plaintiff corporation may intervene” and 
that “individual claimants should become parties sooner or 
later” (J. A. 114, 118, 112-5). He held that “the case can be 
brought to a conclusion within a reasonable period of time and 
in an orderly fashion only if such allegedly nonenemy stock- 
holders” intervene or be barred (J. A.119). “Only by making 
the individual claimants parties can there be a ones dis- 
position of the present controversy.” J. A. 114. : 

Thereafter, on December 16, 1953, the District Court’ (per 
Pine, J.) affirmed the Master’s bar date order; however, the 
stockholders were given an additional three months’ time, to 
March 31, 1954, for their intervention. J. A. 123-4, 141-2. 
By this time it had been ruled that I. G. Chemie’s complaint 
would be dismissed, finally and with prejudice, and the order of 
dismissal followed on December 21, 1953. Societe Interna- 
tionale v. Brownell, 15 F. R. D. 83; ° J. A. 271-2; R. 1296-7. 

The bar date order was published seven times between Au- 
gust and December 1953, and five times between January and 
March 1954, in Swiss and domestic newspapers, as ordered by 
the Master and the District Court. J. A. 142, 120-1, 124, 115. 
As a consequence, whereas before the bar date order Kaufman 
and Attenhofer represented 744 stockholders, when the period 
set by the Court expired on March 31, 1954, a total of 2 488 
stockholders had intervened. J. A. 206-8, 225. | 

Thereafter interrogatories as to ownership and taint were 
with the approval of the Master directed to these stockholders. 


*The suits of the intervenors are not affected by the dismissal of I. G. 
_Chemie’s main suit. See 96 U. S. App. D. C. 232, 235, 225 F. 2d 532, 535. 
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After repeated refusals to answer and extensions of time 
granted, the complaints of 720 were dismissed for refusal to 
answer, in three orders, to two of which counsel for the Atten- 
hofer group consented. J. A. 140-9. Of the 1,768 stock- 
holders remaining * some 529 have been cleared, some 245 are 
pending on formal and informal requests for further data, and 
still other cases are under study. J. A. 225-6. 

On February 21, 1957, the plaintiff corporation’s complaint 
having been the subject of an order upon the mandate of dis- 
missal of this Court, the Attorney General offered for public 
sale 75 percent of the assets—shares in General Aniline—vested 
by the Vesting Orders described above. Supra, p. 2.2 Twen- 
ty-five percent of those vested shares are being reserved for 
the claims of the intervenors. J. A. 271. 

On February 25, 1957, appellants moved for an injunction 
against the sale, contending that the complaints in interven- 
tion were derivative in nature; that these derivative corporate 
claims were asserted for the recovery of all the vested assets of 
GAF with the exception of only such amount as was propor- 
tionate to the enemy stock interest in I. G. Chemie at the date 
of vesting; that under Section 9 (a) of the Trading with the 
Enemy Act (Appendix, p. 31, infra) the Attorney General is 
under a duty to retain the vested property until final judgment 
was rendered or the litigation was otherwise terminated; and 
that he was therefore prohibited from selling any of the vested 
shares. J. A. 195-203, at 199-200. 

Appellees opposed the motions on the ground that under 
Kaufman v. Societe Internationale, supra, the recovery of the 


* These 1,768 stockholders, all the intervenors, own 39,781 fully-paid and 
1,902 half-paid shares, a total of 41,683 shares. J. A. 207-8, 225-6; R. 
2356-2422. Almost the entire total is represented by the Kaufman and 
Attenhofer groups. The Kaufman group represents 260 stockholders with 
17,158 fully-paid and 92 half-paid shares and the Attenhofer group 1,466 
stockholders with 22,065 fully-paid and 1,807 half-paid shares. J. A. 208. 
In addition, there is a third small group of intervenor-stockholders. These 
intervenors, called the Klingler group, have not sought an injunction. 

*The total offered amounts to 426,988 common A shares and 1,537,500 
common B shares of General Aniline & Film. That figure covers 75 percent 
of the shares which were involved in the suit of Societe Internationale v. 
Brownell and an additional 85,270 A shares which the Attorney General had 
acquired otherwise than by the above-described Vesting Orders. J. A. 271. 
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appellants was limited to a share of the assets of I. G. Chemie 
proportionate to their stockholdings in that corporation; that 
their rights were individual and not derivative; and that since 
the holdings of the intervenor-stockholders represented only 
15.439% of the total outstanding stock of I. G. Chemie at the 
date of vesting, they were entitled to a maximum of 15.439% 
of the vested assets, and the remainder could be sold. J. A. 
206-26. Appellees also submitted an affidavit by Assistant 
Attorney General Dallas S. Townsend, showing that in the 
national interest the vested GAF shares should be sold into 
private American ownership as soon as possible and that; an 
early sale would serve to safeguard the Nation’s industrial re- 
serve and thereby strengthen our defense capacity. J. A. 
203-5. | 
At a hearing on March 18, 1957, the Court below (per Pine, 
J.) denied the motions for an injunction. J. A. 263-5. Judge 
Pine stated that in view of the urgency of the matter he had 
read all the papers before the hearing in order that he might 
rule promptly. J. A. 264; R. 671. At the end of extensive 
argument, Judge Pine held that the stockholders who had inter- 
vened owned only 15% of the stock ° of Interhandel and there- 


| 
® Findings 16, 17, and 18 of the Court below read as follows (J. A. 273-4) : 
“16. At the Bates of vesting and from June 1940 to 1948 I. G. Chemie had 
350,000 shares of capital stock outstanding, as follows: 


“Number and class of shares Par djalue 


“100,000 shares of 6% preferred 20% paid in-_-_-_--------.___-_- Sfrs. 100 
“140,000 shares of fully-paid common_--__---------------------_ Sfrs_ 500 
“110,000 shares of half-paid common.____--------_-_---------- Sfrs. | 500 


“Total 350,000 shares. 

“17. For the purpose of arriving at a single figure representing the propor- 
tion which plaintiff-intervenors’ common stock bears to the total capital, ¢om- 
prised of both preferred and common, each share of preferred should be 
treated as the equivalent of one-fifth of a share of common, for the reason 
that the par value of the preferred is Sfrs. 100 as compared with the par 
value of Sfrs. 500 for the common. The 100,000 shares of preferred are thus 
equivalent to 20,000 shares of common. The total capital of I. G. Chemie 
at the date of vesting and from 1940 to 1948 may therefore be regarded, in 
terms of common stock, as being 270,000 shares (the 250,000 shares of 
common and the 20,000 shares of equivalent common). 

“18. Since plaintiff-intervenors claim to own 41,683 shares, the proportion 
of the total capital which they represent is 41683/270000 or 15.439% of. the 
total capital of I. G. Chemie.” 
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fore their maximum recovery “cannot exceed 15 percent of this 
Interhandel claimed G. A. F. stock.” Because the Attorney 
General proposel to sell only 75% of the Chemie-claimed GAF 
stock, “an interest in which under no circumstances could be 
claimed by the plaintiff intervenors,” his right to sell could not 
be questioned and should not be enjoined. J. A. 264. The 
Court rejected the argument that appellants were entitled “to 
a fractional interest in all the stock” and that they had a “claim 
for all the vested property less only so much as is proportionate 
to the enemy stock interest”; to accept this view “might give 
the plaintiff intervenors something to which they are not en- 
titled, namely an interest in the non-enemy stock which, for 
some reason, has not been claimed.” J. A. 264. 

On March 14, 1957, appellants moved jointly for a rehearing, 
making a series of points intended to enhance the percentage 
value of their 41,683 shares from 15 to over 25 percent of the 
outstanding Chemie stock. J. A. 266-8. They now contended 
that in computing their proportionate interest the Court (1) 
should have used as a basis the post-war capitalization of 
Chemie (smaller than the capitalization at vesting, ruled by 
the Court to be the basis); (2) should have excluded entirely 
the 100,000 shares of preferred stock for the reason that under 
the corporation’s bylaws the preferred stock is entitled to pay- 
ment of 110% of par on liquidation; (3) should have excluded 
from the capitalization 81,400 shares of Chemie stock owned by 
GAF at the time of vesting and thereafter distributed to the 
Attorney General as dividends on the vested GAF stock; *° and 


* At vesting in 1942, GAF held for investment purposes 56,300 fully-paid 
and 28,600 half-paid common shares of I. G. Chemie. Between December 
1944 and October 1946, GAF paid and transferred to the Attorney General 
43,984 fully-paid and 27,416 half-paid shares of Chemie stock, a total of 
81,400 common shares, in lieu of cash dividends on the vested Chemie-claimed 
GAF stock. J. A. 216-20, 274. 

By order of February 3, 1949, Judge Pine enjoined Chemie, until 90 days 
after termination of the litigation, from declaring forfeited the 27,416 
half-paid shares because of the Attorney General’s failure to pay the unpaid 
balance thereon or exchange them on the basis of two half-paid shares for 
one fully-paid share, as required by the Chemie stockholders’ resolution of 
November 22, 1948. J. A. 271; R. 843-5. This Court affirmed Judge Pine’s 
order on February 13, 1950. 86 U. S. App. D. C. 157, 180 F. 2d 406. 
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(4) should have added to the number of Chemie shares held 
by appellants their proportionate share of these last 81,400 
Chemie shares. A computation based on acceptance of all these 
four points, appellants concluded, would give their 41,683 shares 
a percentage strength of 37.2% rather than the 15.489% held 
by the Court. J. A. 267. 

The Court rejected all four contentions, and A eeieed its 
findings that appellants’ proportion was 15.489%. Judge Pine 
ruled (1) that appellants’ rights were fixed at vesting in 1942, 
and thus that the capitalization in 1942 was the correct basis 
for the computation of their proportionate interest; (2) that 
the preferred stock was valid stock, required to be considered as 
part of the outstanding capital and should be considered as 
equivalent to 20,000 common shares; (3) that there was no 
basis “for considering that the stock of Chemie in the portfolio 
of GAF is treasury stock of Chemie”; and, lastly, that (4) “af 
the [appellants] are entitled to the increment on the vested 
property it cannot relate back to increase their proportions.” 
J. A. 269. 

The District Court, on March 15, 1957, made findings of fact 
and conclusions of law with respect to both motions for in- 
junction and the joint motion for a rehearing (J. A. 270-5) 
and on the same day entered two orders denying all motions. 
J. A. 275, 276. 

Appellants, on March 22, 1957, filed notices of appeal ee 
both orders. R. 2423-4. By stipulation dated April 12, 1957, 
appellants agreed to expedite the proceedings by filing the 
record on appeal and their briefs within specified times and, 
if this Court affirmed the District Court, by not applying to this 
Court for rehearing and by petitioning the Supreme Court for 
certiorari, if at all, within thirty days of this Court’s opinion. 
Appellees, in return, agreed not to sell the property involved 
until, if this Court affirms the District Court, the Supreme 
Court will have acted on a petition for certiorari or, if no peti- 
tion is filed, until thirty days after this Court’s opinion. 


STATUTES AND RULES INVOLVED 


The relevant portions of the Trading with the Enemy Aet 
and of the Federel Rules of Civil Procedure are set out in the 
Appendix, znfra, p. 30. 
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SUMMARY OF ARGUMENT 
I 


Appellants, minority stockholders of I. G. Chemie, a Swiss 
corporation, seek an injunction against the Attorney General. 
Appellants are intervenors representing some 15% of the stock 
of Chemie, whose suit for return of the stock of General Aniline 
& Film Corporation, vested under the Trading with the Enemy 
Act, has been finally dismissed. Societe Internationale v. 
Brownell, 96 U.S. App. D. C. 282, 225 F. 2d 532 (1955) ; opin- 
ion of this Court in Nos. 13460 and 13527, April 11, 1957. The 
interventions of the appellants, unaffected by the dismissal of 
the corporate action, were made pursuant to the Supreme 
Court’s decision in Kaufman v. Societe Internationale, 343 U.S. 
156 (1952). The Attorney General has offered for sale 75% of 
the vested stock, reserving 25% for the claims of the interve- 
nors. Appellants seek to enjoin this sale for an alleged viola- 
tion of the duty under Section 9 (a) to hold intact property in 
litigation. 

In Kaufman the Supreme Court recognized an interest of 
the appellants in the vested assets, holding that the rights of 
nonenemy stockholders are limited to “an interest in the 
[vested] assets proportionate to their stock holdings” in I. G. 
Chemie (343 U.S. at 159-60). The right recognized is that of 
an individual claim of the stockholder. Each stockholder is 
to “assert his nonenemy character in order to protect his own 
interest from the enemy taint caused by other stockholders” 
(at p. 161). Appellants, who own 15.439% of the stock in 
I. G. Chemie, can thus not recover more than this percentage 
of the vested assets. This is their maximum recovery, assum- 
ing they all succeed in proving their lack of taint and their 
title to the stock. 

The remaining 85% of the assets are accordingly free of the 
duty imposed by Section 9 (a) of the Act to hold property in 
suit intact pending litigation. The Attorney General, as a 
matter of caution and to make allowance for possible inaccu- 
racies in computation of the intervenors’ interest, proposes to 
sell only 75% of the stock. Free of the inhibitions of Section 
9 (a), he may make such a sale pursuant to his duty under 
Section 5 (b) of the Act (Appendix p. 30, infra) to administer, 
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liquidate and sell vested property, and pursuant to the need 
for such a sale in the national interest, shown by ‘an affidavit 
of Assistant Attorney General Dallas S. Townsend. J. A. 
203-5. i 

Appellants argue that though they as intervenors own only 
the said 15% of Chemie’s stock, “as high as 85 or 90 percent” 
and “up to 100 percent” (J. A. 261) of Chemie’s stockholders 
may be nonenemies and, therefore, the Attorney General i is 
proposing to sell ‘assets which may in the future be claimed by 
such nonenemies. But under the Trading with the Enemy 
Act and the Kaufman decision, there can be no recovery for 
the benefit of persons not before the Court, and appellants 
cannot have an injunction for the benefit of absent and perhaps 
nonexistent persons. The interest of appellants consists of 
individual claims of intervening stockholders and in total is 
necessarily proportionate to the share of Chemie’s capitaliza- 
tion owned by these intervenors. 

The absent, hypothetically existing persons whose “rights” 
appellants invoke, have in fact no rights. They have not in- 
tervened and thus are not entitled to the benefit of the provi- 
sion of Section 9 (a) that property be held intact pending dis- 
position of a claim. Moreover, they can no longer intervene, 
under the order of the District Court of December 16, 1953, re- 
quiring intervention and barring from recovery or benefit in 
this action those stockholders who failed to intervene before 
April 1, 1954. That order was made to permit the claimant 
nonenemy stockholder to make the proof contemplated by the 
Supreme Court. It was a valid exercise of the District Court’s 
equitable powers, in the interest of orderly progress in the suit. 

I 

There is no subtance in a series of points which appellants 
first made on rehearing below, and by which, admitting that 
their rights are to be governed by their shares, they seek to 
enhance the percentage value of their 41,683 shares Ravens 
15.439%. 

(a) Chemie’s capitalization at the time of vesting in 1949, 
including the outstanding preferred stock, is the appropriate 
basis for the computation of appellants’ percentage and not, 

426772—57——_8 





as appellants argue, a later, smaller capitalization, and exclud- 
ing the preferred. The Court below correctly found that ap- 
pellant’s rights were fixed in 1942, at the time of the vesting. 

(b) Chemie’s capital stock includes those of its shares which 
were owned by GAF at the time of vesting. As the Court be- 
low found, cross-holdings of corporate stock do not make such 
stock into treasury stock where, as here, the stock in question 
was bought as a bona fide investment and dividends were paid 
on it. 

(c) Lastly, in computing their holdings, appellants cannot 
include in their holdings certain Chemie shares, once owned by 
GAF and after vesting distributed as dividends to the Attorney 
General, which the final judgment in this action will convey to 
them, as increment on the assets they will recover. 


ARGUMENT 


I. The District Court correcty held that the appellants may 
not recover, or enjoin the sale of, an interest greater than 
the portion of the vested assets proportionate to their stock- 
holdings in I. G. Chemie 


a. The Supreme Court held in the Kaufman case that the appellants have 
rights only to an interest in the assets proportionate to their stock- 
holdings 


Appellants were permitted to intervene by the Supreme 
Court’s decision in Kaufman v. Societe Internationale, 343 
U.S. 156, and the extent of their recovery was circumscribed in 
the opinion. The Court explicitly held that the claims of non- 
enemy stockholders are limited to a portion of the vested assets 
measured by the proportion of their stock to the total stock of 
I. G. Chemie. The Court stated its holding to be as follows 
(at pp. 159-60) : 

Our holding is that when the Government seizes assets 
of a corporation organized under the laws of a neutral 
country, the rights of innocent stockholders to an inter- 
est in the assets proportionate to their stock holdings 
must be fully protected. This holding is not based on 
any technical concept of derivative rights appropriate 
to the law of corporations. It is based on the Act which 
enables one not an enemy as defined in § 2 to recover 
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any interest, right or title which he has in the property 
vested. [Emphasis added.] 

This decision was taken by the District Court as its opint of 
departure. The District Judge held that “the plaintiff inter- 
venors’ rights are limited by the Kaufman decision to an inter- 
est in the assets proportionate to their stockholdings.”: J. A. 
264. The Attorney General is proposing to sell only 75% of 
the vested stock, retaining 25% to satisfy appellants’ claims. 
The District Court, having found that the appellants represent 
only some 15% of the stockholdings in I. G. Chemie, concluded 
that “Defendant is therefore proposing to sell stock, an interest 
in which under no circumstances could be claimed by the'plain- 
tiff intervenors.” J. A. 264. Such property need not be kept 
intact under Section 9 (a) until the litigation ends. It is free 
from Section 9 (a) and is subject rather to Section 5 (b) of the 
Act in which the Attorney General as Custodian is given full 
power to administer, sell and liquidate vested property. | 

The Supreme Court settled that the nonenemy stockholders’ 
interests are “proportionate to their stockholdings” and “their 
stockholdings” can mean only their own stockholdings, not the 
stockholdings of others who are absent and perhaps nonexist- 
ent. Yet both appellant groups argue at length that the Dis- 
trict Court erred in ruling that their interest is proportionate 
to their own stockholdings. Kaufman Br. pp. 12, 26-7; At- 
tenhofer Br. pp. 8,24-5. They argue that they are not limited 
to a recovery proportionate either “to their own stockhold- 
ings” (Attenhofer Br. p. 6), or to the stockholdings of those 
“who appear by name in this action” (Kaufman Br. p. 27) but 
that the recovery may both be measured by, and be for the 
benefit of, still other absent stockholders who can no longer 
intervene under the “bar date” order of the trial court (supra, 
p. 4). Their argument would go so far, presumably, as to 
include even those stockholders who refused to answer inter- 
rogatories and were as a consequence dismissed from the case, 
some of them without objection of the Attenhofer group. 
(Supra, p. 6.) Appellants support this argument by their 
theory that their cause of action is derivative, in the right of 
the corporation and on behalf of nonenemies as a group, with- 
out any regard to the number and stock strength of the stock- 
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holders who actually intervene. They are, therefore, they say, 
entitled to represent absent stockholders, who will or may be re- 
quired to make an appearance after judgment is given on this 
corporate derivative cause of action. Until that distant time, 
they maintain, the claim on behalf of all the present and non- 
intervening stockholders is much larger than the 15% strength 
of the intervening stockholders, and “may be as high as 85 or 
90 percent” or “up to 100 percent.” J. A. 261; Kaufman Br. 
pp. 13, 29-31. From this they conclude that the Attorney 
General cannot sell any of the property.” 

Appellants build this entire argument on the contention that 
it is a derivative suit that they bring and that, the derivative 
theory being contained in their complaint, the Supreme Court 
approved their theory when it approved the filing of their 
complaint.* It is of course a non sequitur to say that when 
the Supreme Court permitted the complaint to be filed, it 
thereby approved a “derivative theory” said to be contained 
in that complaint. Even if a derivative theory had been 
approved, that approval would not entail approval of such a 
far-fetched consequence as measuring the rights of the inter- 
vening nonenemy stockholders by the “rights” of absent, per- 
haps nonexistent allegedly nonenemy stockholders. But the 
matter was set to rest by the Supreme Court itself. The Court 
approved the filing of the stockholders’ complaint in interven- 
tion and remanded the case “for proceedings in conformity with 
the opinion.” The opinion must, of course, be given its full 
effect in interpreting the mandate.* In its opinion the Court 


* This is a far cry from the original position of the Kaufman group when 
it was seeking to intervene. Then it offered to stipulate that the property 
could be sold at any time, so long as the proceeds were deposited in place 
thereof. J.A.184. See supra, p. 2. 

™ The Kaufman group made somewhat the same argument—of preemption 
by them of the rights of all stockholders—in opposition to the intervention 
of the Attenhofer group. The argument was unsuccessful. The Master 
ruled that nonenemy stockholders are “individuals with individual rights 
entitled to an individual hearing” (J. A. 69, 63-72), the District Court 
affirmed (R. 1145-6), and a petition to the Supreme Court for a writ of 
mandamus was unsuccessful. Kaufman v. Pine, 344 U. S. 891. 

* Metropolitan Co. v. Kaw Valley District. 223 U. S. 519, 523 (1912); 
Gulf Refining Co. V. United States, 269 U. S. 125, 185 (1925) ; Federal Home 
Loan Bank of San Francisco v. Hall, 225 F. 2d 349, 370-2 (C. A. 9, 1955). 
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plainly disapproved any derivative theory or derivative right 
and approved the individual nature of the suit it was allowing. 
Thus it first said, “Our holding is not based on any technical 
concept of derivative rights.” Having stated the matter nega- 
tively, the Court went on to state affirmatively that individual 
rights of stockholders were the basis of its holding: “It [our 
holding] is based on the Act which enables one not an enemy as 
defined in § 2 to recover any interest, right or title which he has 
in the property vested” (at p. 160; emphasis added). Ampli- 
fying this statement, the Court thereafter said: “In such suits 
[as the instant one] the nonenemy stockholder zn his own right 
may assert his nonenemy character in order to protect his own 
interest from the enemy taint caused by other stockholders” 
(at p. 161; emphasis added). Individual and not derivative 
rights were thus stated to be the rights being upheld, which 
could be asserted on the intervention being permitted. ~The 
extent of the individual rights is “an interest in the assets pro- 
portionate to their stockholdings” (p. 160). 

Despite the Court’s explicit disavowal of any Holds of 
derivative rights, the appellants insist that the Court neverthe- 
less approved their derivative theory and held their cause of 
action to be not personal but corporate. Appellants rely heav- 
ily on the Court’s use of the words “corporate action’? and 
“corporate recovery.” Kaufman Br. pp. 29-32; Attenhofer Br. 
p. 31. These words appear in the following passage in the 
opinion (343 U. 8. at 161): 


The United States wishes to sell the entire ae of 
Interhandel. And it is argued that if nonenemy stock- 
holders are to be given a chance in court (which right is 
challenged), they should be limited to individual suits 
for money judgments against the Custodian. Petition- 
ers claim a proportional right or interest in the specific 
assets of Interhandel and that they may not be driven 
to accept their share of whatever price the Government 
may happen to get from a sale of these valuable assets. 
In order to play safe, petitioners have filed a separate 
suit in a Federal District Court. But we think the ques- 
tions involved in disputes like this can be more appro- 
priately resolved in the corporate actions authorized by 
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Sec. 9 (a) than by resort to a multiplicity of separate 
actions. In such suits the nonenemy stockholder in his 
own right may assert his nonenemy character in order 
to protect his own interest from the enemy taint caused 
by other stockholders. Courts trying such corporate 
actions have adequate equitable power and procedural 
flexibility to protect all interests, even when the corpo- 
rate recovery is not for the benefit of all stockholders but 
only for those who are nonenemies. [Emphasis added.] 


It is in this passage that the Court makes it clear that the 
stockholders’ right is personal and individual. The words “cor- 
porate actions” are used to identify such suits as the instant one 
in which the stockholders may intervene, and the Court says: 
“In such suits the nonenemy stockholder in his own right may 
assert his nonenemy character in order to protect his own inter- 
est from the enemy taint caused by other stockholders.” Then 
the words “corporate recovery” are used to identify the recovery 
in such a suit, once interventions are made, in order to point out 
that the recovery is to be not for the corporation or for its body 
of stockholders but only for the nonenemies who have inter- 
vened in their “own right.” 

It is thus entirely inaccurate to say, as appellants do, that 
the Court held that “the cause of action was to be enforced 
not by ‘individual suits for money judgments against the Cus- 
todian’ but by a ‘corporate action’ and a ‘corporate recovery’ ” 
(Kaufman Br. p. 23). That the individual suit is an alter- 
native still open to the stockholders confirms that the right 
involved is individual. The proportionate interest of non- 
enemy stockholders cannot be measured differently, whether 
there be several separate suits by individual nonenemy stock- 
holders or a combined intervention by these same stockholders 
in the corporation’s suit. Intervention was permitted because 
the questions in dispute could be “more appropriately re- 
solved” and a “multiplicity of separate actions” avoided. Spe- 
cifically, intervention added to separate suits the opportunity 
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of nonenemy stockholders to oppose a proposed settlement 
alleged to be illegal because the amount involved (1) would 
be less than the entire nonenemy interest, (2) would benefit all 
stockholders equally, enemy and nonenemy, and (3) would 
be followed by a sale of the entire assets (343 U.S. at 160-1). 

Appellants next reason that “a corporate derivative suit” 
is a “true class action”; that secondary derivative rights are 
enforced by such an action; that intervention to assert such 
causes of action is a matter of right under Rule 24(a)(2); 
that the Supreme Court allowed intervention under this Rule; 
and, therefore, that the cause of action approved by the Su- 
preme Court is a derivative one because “had the Court con- 
sidered that the right it sustained in Kaufman was a personal 
right as distinguished from a corporate right * * * the Court 
would not have held that the Kaufmans were entitled as a 
matter of right to intervene under Rule 24 (a), but would have 
decided whether intervention should be permitted under Rule 
24 (b).” The Supreme Court’s reference to Rule 24(a) (2) 
is therefore said to be “a square holding that the Kaufmans, 
on behalf of all nonenemy stockholders, were entitled to inter- 
vene to enforce a corporate derivative right” Oe Br. 
p. 23). 

The greatest difficulty with this argument is that no ainda 
of a Federal Rule allowing intervention can be used to nullify 
the Court’s explicit definition of the nature of the suit permitted 
to be filed in intervention. The appellants’ argument is also 
intrinsically defective. They assume, wrongly, that secondary 
derivative rights, or “true class actions,” are the exclusive sub- 
ject of interventions under Rule 24(a)(2). Other types of 
actions are, in fact, included as well. Wolpe v. Poretsky, 79 
App. D. C. 141, 144 F. 2d 505 (1944), cert. denied, 323 U. S. 
777; 4 Moore’s Federal Practice (2d ed.) Sec. 24.08, p. 35, n. 1; 
6 Cyclopedia of Federal Procedure (3d ed.) Sec. 23.23, p. 687. 
Another error is the assumption that in a secondary, derivative 
stockholders’ suit there may not be a recovery by the individual 
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stockholder of his pro rata share, and the further apparent 
assumption that in such suits a stockholder cannot be barred 
for personal reasons. In fact, stockholders have, in such cases, 
been barred by failure to join in the proceedings,® by laches,® 
by participation or acquiescence in the wrongful acts,” and by 
ownership of tainted shares.” 

The Attenhofer appellants make a separate point (Br. pp. 
25-30) that the Special Master has sustained the derivative 
nature of the suit in ruling on the Government’s motion under 
the Anti-Assignment Act, 31 U.S. C. 203.% But that issue is 
not now in question. What is involved here is whether the 
stockholders’ right is so individual as to require that their pro- 
portionate interest be measured by their own stock or whether 
their rights can also depend on absent, unknown stockholders. 
On this issue the Master held that “bearing in mind the indi- 
vidual nature of the right, as held in Kaufman v. Societe, supra” 
(J. A. 113), all nonenemy stockholders were required to inter- 
vene. Those who did not “shall thereafter be barred from 
appearance or intervention * * * and from any benefit” from 
any complaint in intervention and from “any judgment which 
may be made in the present action with respect to rights or 
interests of nonenemy stockholders in the plaintiff corpora- 
tion.” J. A. 120. The Master further ruled that the Kauf- 


* There are a number of such cases: Perlman v. Feldmann, 219 F. 2d 173 
(C. A. 2, 1955), cert. denied, 349 U. S. 952 (1955) ; Backus v. Finkelstein, 
23 F. 2d 357 (D. C. Minn., 1927), app. dis. 31 F. 2d 1011 (C. A. 8, 1929) ; 
Bailey v. Jacobs, 325 Pa. 187, 189 Atl. 320 (1937) ; Matthews v. Headley 
Chocolate Co., 130 Md. 528, 100 Atl. 645 (1917); Joyce v. Congdon, 114 
Wash. 239, 195 Pac. 29 (1921); Young v. Columbia Oil Co., 110 W. Va. 
364, 158 S. E. 678 (1931) ; Brown v. DeYoung, 167 Ill. 549, 47 N. E. 863 (1897) ; 
Dill v. Johnston, 72 Okla. 149, 179 Pac. 608 (1919) ; Sale v. Ambler, 335 Pa. 
165, 6 A. 2d 519 (1939) ; Harris v. Rogers, 190 App. Div. 208, 179 N. Y. 8. 
799 (App. Div. 4th Dept. (1919)), and others. “Individual Pro Rata Re- 
covery in Stockholders’ Derivative Suits,” (1956) 69 Harv. L. Rev. 1314. 

* Bailey v. Jacobs, supra. 

*” Matthews v. Headley Chocolate Co. and Young v. Columbia Ot Co., both 
supra. 

* Perlman v. Feldmann and Brown v. DeYoung, both supra. 

* Joyce v. Congdon and Harris v. Rogers, both supra. 

* The Special Master denied the Government’s motion to dismiss claims 
of stockholders who were assignees of those who owned stock at the time 
of vesting. J. A. 149. The District Court affirmed, in limited fashion 
(J. A. 161), and has since repeated the limited nature of its agreement with 
the Special Master. R. 726-8. 
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mans’ right to espouse their derivative theory for the benefit of 
all nonenemies was to be subject to the “requirement that such 
persons shall intervene as parties by name, within the peice 
prescribed.” Jd. 

Even if the Supreme Court’s opinion had not settled the ae 
ter, a fresh examination could lead only to the conclusion that 
the stockholder’s right is individual, not “derivative” or “true 
class” and, most importantly, that it cannot be based on the 
rights or nonenemy character of absent persons. We have 
here a suit under the Trading with the Enemy Act for the recov- 
ery of an interest of anonenemy. Section 9 (a), which defines 
and governs the suit, permits any person to sue but he must be 
“not anenemy.” This means he must not be “enemy tainted.” 
Clark v. Uebersee Finanz-Korp., 332 U. S. 480. And he can 
recover, by Section 9 (a), only “the interest to which * * * 
said claimant is entitled.” The group of permissible plaintiffs 
is so limited, and the character of the proof required is so per- 
sonal, as to require the conclusion that no matter in whose suit 
or on whose behalf the right is asserted, the right is individual 
and personal. Personal character—lack of taint—must be 
proved by the claimant. Recovery is limited to the interest of 
this claimant. The rights or recovery of such persons cannot 
be measured by the personal character and interests of absent 
and hypothetical persons. ! 





(b) The “bar date” order confirms that there cannot be any recovery of an 
interest in the vested assets greater than the proportion of appellants’ 
stockholdings in Chemie 





Appellants’ belief that their rights may be ees by 
their own and others’ stockholdings is in conflict not only with 
the Supreme Court’s decision but also with the order of the 
District Court of December 16, 1953. J. A. 116-22, 123-4. 
That order laid down that all stockholders who wished to assert 
their rights in this action and have their stock counted in the 
determination of the nonenemy proportion should appear be- 
fore a given date. Those who did not so appear would there- 
after be barred from participating in the recovery or having 
their stock counted on the side of the nonenemies. This order, 
ealled the “bar date” order, was first made by the Special Mas- 
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ter (J. A. 116-22) who wrote an opinion. J. A. 112-5. It was 
thereafter affirmed by the District Court with an amendment 
postponing the bar date from January 1 to March 31, 1954. 
J. A. 123-4. 

The bar date order explicitly carries out the decision of the 
Supreme Court that the stockholders’ rights are individual and 
must be asserted in person. The Master stated twice that the 
Supreme Court’s decision “contemplates” that nonenemy 
stockholders “may intervene” or “should become parties sooner 
or later” (J. A. 118, 114, 102) and he made the order, “bearing 
in mind the individual nature of the right, as held in Kaufman 
v. Societe, supra. * * *” J. A. 113. Each one who in the 
Supreme Court’s words wished to intervene “in his own right” 
to “assert his nonenemy character in order to protect his own 
interest” could do so. Those who did not were to be barred 
from appearance or from any benefit in the action.” 

In barring nonappearing stockholders from any benefit, this 
order is utterly inconsistent with appellants’ desire that their 
strength be computed on the basis of absent stockholders. Ac- 
cordingly, appellants attack the order as illegal, improvident 
and premature. 

The first attack on the bar date order is that it is illegal or 
improper in a “derivative” suit. We have shown this is not a 
derivative but an individual suit. But if it were dervative, a 
bar date could still be set for late intervenors. We have seen 
(supra, p.18) that where in a derivative suit there is to be a 
pro rata recovery by stockholders, individual stockholders may 
be barred from recovery because of failure to join or because 
of laches. The bar date here is perfectly proper, whatever 
theory the appellants espouse. The order, indeed, recites that 
it is to be without prejudice to appellants’ “derivative theory 
of recovery,” “the sole requirement being that such parties 
shall intervene as parties by name, within the period pre- 
scribed.” J. A. 120. 


2«* * * in the event they do not so appear within the said period, they 
shall thereafter be barred from appearance or intervention in the present 
action, and from any benefit from (a) any of said complaints in interven- 
tion now pending, (b) similar complaints which may hereafter be filed, and 
(c) any judgment which may be made in the present action with respect 
to rights or interests of nonenemy stockholders in the plaintiff corpora- 
tion.” J. A. 120. 
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A short answer to appellants’ attacks on the bar date order 
as premature or improvident is that they are invoking the 
rights of the absent stockholders, if any, who are barred by the 
terms of the order. An absent stockholder will, if he appears, 
have standing to challenge the bar date.** If some reason in 
equity calls for lifting the bar for him, he will succeed and his 
remedy will be complete. For, as the trial court pointed out, 
his suit will then be against the proceeds of the sale of the 
assets: “He would not be deprived of his interests because he 
could take money instead of stock.” J. A. 261. Meantime, 
that nonintervening stockholder has by not coming into court 
waived any right to the benefits of the provision of Section 
9 (a) that property in suit be kept intact. The statutory in- 
junction is one of pendente lite significance (Sigg-Fehr v. 
White, 52 App. D. C. 215, 220, 285 Fed. 949, 954 (1923)) and 
may be invoked only by those who do sue, and only to the ex- 
tent of the property sought by those who do sue.” ! 

The bar date order was, further, neither unfair nor hasty. 
First, it was preceded by solicitations of stockholders by the 
Kaufman and Attenhofer groups over several years. Over 700 
stockholders had joined the groups. J. A. 116-17, 28, 33. 
Moreover, the order was issued with careful regard for: the 
absent and distant stockholders. It was published by adver- 
tisements abroad and at home, both as originally entered and 
as amended by the District Court. J. A. 120-1, 124 (see 
supra, p. 5). The enlargement iswrought in the number of 
claimants is testimony that no stockholders were cut off. As 
noted, Messrs. Kaufman and Attenhofer had originally sued 
for 744 stockholders. Once the bar date was issued, the groups 
again advertised for adherents. The Attenhofer group, in- 

In the three years since the bar date became effective, only onc stock- 
holder owning 28 shares of Chemie stock has moved for leave to intervene. 
The motion did not challenge the bar date. Although service was not made 
for 21 months, the complaint had been filed before the bar date. J. A. 
172-3; R. 1917-8. 

2This is also the complete answer to the extensive argument of the 
Kaufman group (Br. pp. 31-38; see also pp. 36-37 of the Attenhofer brief) 
that the bar date order was not a “final judgment” within the meaning of 
Section 9 (a). The issue here is not whether a “final judgment has been 
entered against [a2] claimant.” Rather, the controlling fact is that there 
are no claimants before the Court claiming more than the 15% owned by 
appellants. 
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deed, used Chemie’s post-war list of stockholders and circu- 
larized all of them, offering representation without cost. J. A. 
126; supra, p. 3. As a result, 2,488 stockholders intervened. 
J. A. 225. Plainly the order did not unfairly limit the pos- 
sible claimants. 

There is equally no question as to the prematurity of the 
order. The order was first made at a time when there had been 
pending for years the proceedings for dismissal of the complaint 
of I.G.Chemie. See 96 U.S. App. D. C. at 233-4, 255 F. 2d at 
533-4. It was affirmed by Judge Pine on December 16, 1953. 
a month after Chief Judge Laws, on November 16, 1953, had 
ruled finally that the I. G. Chemie suit would be dismissed with 
prejudice. The actual order of dismissal followed on December 
21, 1953. Supra, p. 5. The continued progress of the case 
toward the trial and final judgment required the presence of 
each nonenemy stockholder so that he could, in the Supreme 
Court’s words, “in his own right * * * assert his nonenemy 
character in order to protect his own interest.” Not even the 
earliest pretrial investigation of facts could take place in the 
absence of these nonenemy stockholder claimants. For in- 
stance, before the bar date order Messrs. Kaufman and Atten- 
hofer refused even to disclose to the appellees the names of 
their fellow, allegediy nonenemy stockholders. J. A. 99. 

The bar date order was therefore grounded on findings that 
the orderly administration of justice necessitated a limitation of 
time on the intervention of those claiming to be nonenemies. 
Only by such a limitation could “this case * * * be brought to 
a conclusion within a reasonable period of time.” J. A. 118-9. 

The progress made in the last three years bears testimony 
to the need for the issuance of the order. 2,500 stockholders 
intervened and the laborious job began of weeding out those 
who mistakenly believed that they owned stock or were non- 
enemies. Interrogatories were framed, approved and directed 
to the intervenors. Some 720 interventions were dismissed for 
refusal to answer interrogatories. Some 1,700 answered inter- 
rogatories, of whom 500 stockholders have been cleared as not 
enemy-tainted. Hundreds of cases are awaiting clearance as 
the result of supplementary interrogatories and on informal 
requests for further information. J. A. 225-6. Without the 
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bar date order none of this could have been accomplished and 
the three years since the order became effective in 1954 would 
have been wasted: 

The order was well within the jurisdiction of the Court, 
Section 9 (a) makes this suit a suit in equity, and a court of 
equity can make such an order. See Minnesota v. Northern 
Securities Co., 184 U.S. 199, 235 (1902). Even in a true class 
action, courts of equity have always had the power to join 
parties before trial. Stewart v. Dunham, 115 U. S. 61, 64 
(1885). Under Federal Rules 19 and 21 (Appendix, infra, 
p. 33) the District Court may order the joinder of parties and 
may add parties “at-any stage of the action,” even in a stock- 
holders’ derivative action. Mullaney v. Anderson, 342 U. 8. 
415 (1952) ; United States v. Aetna Casualty & Surety Co., 338 
U.S. 366 (1949) ; Fuller v. American Machine & Foundry Co., 
95 F. Supp. 764, 767 (S. D. N. Y., 1951). The circumstances 
under which additional persons may become parties in a litiga- 
tion are, “barring very special circumstances, a matter for the 
nisi prius court.” Missouri-Kansas Pipe Line Co. v. U nited 
States, 312 U.S. 502, 506 (1941). 

The Supreme Court contemplated the exercise of pach equi- 
table powers by the District Court when it said: “Courts try- 
ing such corporate actions have adequate equitable power and 
procedural flexibility to protect all interests, even when the cor- 
porate recovery is not for the benefit of all the stsockholders, 
but only for those who are nonenemies” (343 U.S. 161). | This 
was the power explicitly invoked in the bar date order. It re- 
cited “that this order is made in the exercise of the ‘equitable 
power and procedural flexibility’ referred to in the said de- 
cision of the Supreme Court.” J. A. 119. | 


II. The District Court correctly found that appellants 2 
sent only 15.439% of the stockholdings in I. G. Chemie 


The District Court found—and this finding is not questioned 
by appellants—that the total capital stock of I. G. Chemie 
which is owned by all intervenors in the action amounts to 
41,683 shares. J. A. 273, 267.77 Chemie’s capitalization in 


* Specifically, there are pending in the Court below claims of 1,768 per- 
sons claiming to own a total of 39,781 fully-paid and 1,902 half-paid common 
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1942, the date of vesting, is, as is detailed below, the equivalent 
of 270,000 shares without difference among them, and so ap- 
pellants’ percentage is 41,683/270,000 or 15.439%. The Dis- 
trict Court so found. J. A. 274. 


(a) The capitalization of I. G. Chemie on the date of vesting is the basis 
for computing the percentage of Chemie stock which is owned by 
appellants 


In order to compute appellants’ proportion of the capitaliza- 
tion, it is necessary of course to begin with the total outstand- 
ing stock of I. G. Chemie. The date is, we submit, 1942, and 
the District Court so held, saying “the date when the interest 
of these intervenors was fixed and their rights were fixed, was 
at the time of vesting in 1942.” J. A. 269. 

After the institution of its suit in 1948, I. G. Chemie was 
recapitalized and in its present capital structure its total of 
outstanding common stock is reduced from 250,000 to 193,416 
shares. J. A. 274, 266. Any reduction of capitalization would 
mean an increase in the proportionate strength of claimants 
and so both appellants (Kaufman Br. p. 47; Attenhofer Br. 
p. 39) assert, without reasons, that the present capitalization 
should govern.* But this contention is contrary to Section 
9 (a) of the Act and to the Supreme Court’s decision in 
Kaufman. 

In the Kaufman opinion the Supreme Court specifically held 
that the right being recognized was based on the provision of 
the Trading with the Enemy Act permitting a nonenemy to 
recover his interest in vested property (at p. 160). The Court 
was referring to Section 9 (a), under which there can only be a 


shares of I. G. Chemie. Assuming, for the benefit of the appellants, that 
the half-paid shares stand in the same position as the fully-paid for the 
purpose of a recovery under Kaufman, this totals 41,683 shares. J. A. 207-8, 
267. 

* Appellants Kaufman (Br. p. 47) even contend seriously that the interest 
“may not be diminished by any events after that date [the date of vesting] 
but that it may be increased by Chemie’s capitalization after the date of 
vesting!” In another section of their brief, appellants Kaufman admit 
that the principal issue is the nonenemy stock interest “as of the date of 
vesting” (Br. p. 28). Both appellants conceded in prior proceedings herein 
that their interest is to be measured by the Chemie capitalization at vesting. 
J. A. 174, 175. 
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return to the nonenemy of the interest, right, or title which he 
has in the property at the time of vesting. Von Zedtwitz v. 
Sutherland, 58 App. D. C. 153, 26 F. 2d 525 (1928); Koehler 
v. Clark, 170 F. 2d 779 (C. A. 9, 1948) ; Kaname Fujino v. Clark, 
71 F. Supp. 1 (D. Haw. 1947), aff’d., 172 F. 2d 384, cert. denied, 
337 U. S. 937, rehearing denied 338 U. S. 839; Sturchler v. 
Sutherland, 19 F. 2d 999 (E. D. N. Y., 1927). It was by the 
act of vesting in 1942 that the alleged “tort” was committed 
by the Government, and it was then that the cause of action of 
the innocent stockholders of I. G. Chemie arose. DeBonis v. 
Umited States, 103 F. Supp. 128, 126 (W. D. Pa., 1952); 
O’Connell v. United States, 37 F. Supp. 832, 834 (D. IIl., 1941); 
Stubbs v. United States, 21 F. Supp. 1007 (D. N. C., 1938) ; 50 
U.S. C. App. Sec. 33 (Appendix, infra, p. 32). The stock- 
holders’ percentage at vesting, therefore, is the percentage that 
governs and the capitalization in 1942 must be the ans 
point for the computation. 


(b) In arriving at a single figure representing the proportion of appellants’ 
stock to Chemie’s total capital, the District Court properly found that 
each share of preferred should be treated as the equivalent of one-fifth 
of common 


Chemie’s capitalization at vesting was as follows (J. A 273, 
206) : | 


Number of shares Par value 


100,000 shares of preferred, 20% paid in--_--._. --_-------______ Sfrs. 100 
140,000 shares of fully-paid common__....-_-----------________- Sfrs. 500 
110,000 shares of half-paid common___-__.-.---_----.--___--___- Sfrs. 500 
350,000 shares 


No preferred stockholders have intervened and it is necessary 
to merge the common and preferred capital so as to compute the 
percentage of those stockholders who have intervened. The 
common shares have a par value of Sirs. 500 and the preferred 
have a par value of Sfrs.100. On the basis of this difference in 
par values the District Court found that each share of preferred 
should be treated as the equivalent of one-fifth of common, and 
that the total capital of I. G. Chemie should therefore be re- 
garded as 270,000 shares (250,000 shares of common and 20, 000 
shares of equivalent common). Accordingly, the 41,683 shares 
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owned by appellants constitute 41,683/270,000 or 15.439% of 
‘the total capital of I.G. Chemie. J. A. 273-4. 

Appellants have attacked these findings and argue (Kauf- 
man Br. pp. 41-2; Attenhofer Br. pp. 39-40) that under the 
bylaws of I. G. Chemie the preferred stockholders are entitled, 
on liquidation, only to 110% of the face value of their stock, the 
remaining corporate assets being distributed to the common 
stockholders. However, I. G. Chemie is not in liquidation 
but is a going corporation. Appellants have neither alleged 
that Chemie is in liquidation, nor have they advanced any other 
reasons why the District Court’s computation of the equivalent 
preferred shares should be overturned and the preferred shares 
disregarded. The preferred shares were properly issued and 
are outstanding, valid shares of the corporate capital. 


(c) The figure of 15.439% is not to be increased because of certain Chemie 
shares held in GAF’s portfolio at vesting and later transferred to the 
Attorney General as dividends 


At vesting in 1942 GAF held in its portfolio 84,900 common 
Chemie shares (56,300 fully-paid and 28,600 half-paid). Ac- 
quired over the years in several blocks, for investment purposes, 
GAF had paid over $13,000,000 for these shares. Between 1931 
and 1941 it received approximately $10,000,000 in dividends 
on the shares and a proxy was issued to vote them. J. A. 218-9. 
Between 1944 and 1946, 81,400 of those shares (53,984 fully- 
paid and 27,416 half-paid) were transferred by GAF to the 
Attorney General as dividends on the vested GAF shares. J. A. 
219. 

(1) On the undisputed facts set forth above, the District 
Court rejected appellants’ argument that these shares should be 
disregarded in computing the base capitalization of I. G. 
Chemie. The Court found that there was no “basis for con- 
sidering that the stock of Chemie in the portfolio of GAF is 
treasury stock of Chemie.” J. A. 269. 

The Court was plainly correct. Treasury stock, generally, 
consists of shares issued and thereafter reacquired by a corpora- 
tion. State v. Bechtel, 244 Iowa 785, 56 N. W. 2d 173, 194 
(1952); Vanderlip v. Los Molinos Land Co., 56 Cal. App. 2d 
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747, 133 P. 2d 467, 472 (1943) ; Kemp v. Levinger, 162 Va. 685, 
174.8. E. 820, 826 (1934). Stock in a parent corporation pur- 
chased by a subsidiary does not become treasury stock of the 
parent simply because the parent owns the capital stock of the 
subsidiary, even when it owns 100% of that stock. Golden 
State T. & R. Corp. v. Commissioner of Internal Revenue, 125 
F. 2d 641 (C. A. 9, 1942) ; Vanderlip v. Los Molinos Land Co., 
supra; 5 Fletcher, Cyclopedia of Corporations (Perm. ed.) Seo. 
2040, p. 183. 

Without citing any legal authorities and without having : of- 
fered any evidence to contest the facts showing the bona fides 
of GAF’s investments in the Chemie stock,” appellants make 
the assertion that the stock should be excluded from Chemie’s 
capitalization as being in the nature of Treasury stock. Appel- 
lants invoke texts on accountancy and an algebraic formula of 
higher mathematics. (See Kaufman Br. pp. 44-6, pee p. 
46; Attenhofer Br. pp. 41-2.) 

The quotation from Paton’s Accountants’ Handbook, given 
by the Attenhofer appellants (Br. p. 41), discloses that neither 
the courts nor the accounting profession has taken the position 


urged by appellants; and the same source makes it clear that if 
dividends are received on the stock, as they were here (J. A. 
219), the stock cannot be considered Treasury stock.” | 
(2) Appellants next argue that if they are successful they 
would recover not only their proportionate share of the vested 
GAF stock but also, as increment, their proportionate share of 
the 81,400 Chemie stocks transferred to the Attorney General in 


* Both appellants previously admitted that GAF owned the stock at vesting 
J. A. 72-3, 93-4; see also J. A. 268-9. 

With respect to the 27,416 half-paid Chemie shares transferred to the 
Attorney General between 1944 and 1946 this Court affirmed the injunction of 
Judge Pine, February 3, 1949, enjoining plaintiff I. G. Chemie from declaring 
that stock forfeited. 86 App. D. C. 157, 180 F. 2d 406. See supra, p. 8. 
Thereby, the courts recognized that Chemie had no property rights in the 
Chemie stock held by GAF at vesting. 

* Kaufman (Br. p. 44) furnishes a truncated quotation of the same artes 
of Paton’s book which is quoted by Attenhofer (supra). The portion show- 
ing that appellants’ position has not been accepted by the courts or the 
accounting profession was omitted by Kaufman. 
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lieu of cash dividends, i. e., they would recover as increment on 
their recovery an additional 12,567 Chemie shares (15.489% of 
81,400—=12,567). They seek to have this additional recovery 
counted as if it were theirs now and to be added to their present 
holdings. But, as the District Court found, “if the [appel- 
lants] are entitled to the increment on the vested property it 
cannot relate back to increase [their] proportions.” J. A. 269. 
This conclusion is inescapable. As shown supra (p. 25), 
the cause of action arose upon the vesting in 1942, and at that 
time GAF—not Chemie or the Chemie shareholders—owned 
the 81,400 shares. The transfer of the Chemie stock to the 
Attorney General began only in December 1944. Appellants 
would receive title to the 12,567, as increment, only by virtue 
of their final judgment in the action, and only then would be- 
come holders of those 12,567 shares. Accordingly, those shares 
which would be obtained by the judgment cannot be added. by 
a process of bootstrapping, to the basis of the judgment which 
determines the proportionate recovery of appellants. 


CONCLUSION 


Appellants are entitled to a maximum of only some 15% of 
the vested GAF stock here involved. But the Attorney Gen- 
eral will retain 25% of the stock. The rights of appellants 
thus are fully protected, and they should not be permitted to 
block the sale. It is in the national interest to sell the vested 
GAF stock into private American ownership as soon as possible. 
J. A. 203. 
~ The Court below denied appellants’ motions for an injunc- 
tion and their joint motion for a rehearing. Orders denying 
applications for an injunction will be set aside only if “the 
action of the District Court was in clear error or in abuse of 
discretion.” Coz v. Democratic Central Committee of Dis- 
trict of Columbia, 91 U.S. App. D. C. 416, 200 F. 2d 356 (1952). 
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The present orders of the District Court were lawful and within 
the Court’s discretion. They should be affirmed. 


Respectfully submitted. 
Dauas 8. TOWNSEND, 
Assistant Attorney General, 
GEORGE B. SEARLS, 
Davin SCHWARTz, 
Siwney B. Jacosy, 
Paut E. McGraw, 
ERNEsT S. CARSTEN, 
Attorneys for Appellees, — 
Department of Justice. 
May 1957. ! 


APPENDIX 


The Trading with the Enemy Act, 40 Stat. 411, as amended, 
50 U.S. C. App. Sees. 1 et seq. 


+ * & Re * 
SECTION 5 
Me oa & * e 


(b) (1) During the time of war or during any other period 
of national emergency declared by the President, the Presi- 
dent may, through any agency that he may designate, or other- 
wise, and under such rules and regulations as he may prescribe, 
by means of instructions, licenses, or otherwise— 

(A) investigate, regulate, or prohibit, any transac- 
tions in foreign exchange, transfers of credit or payments 
between, by, through, or to any banking institution, and 
the importing, exporting, hoarding, melting, or earmark- 
ing of gold or silver coin or bullion, currency or securities, 
and 

(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit, any acquisition holding, with- 
holding, use, transfer, withdrawal, transportation, im- 
portation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or trans- 
actions involving, any property in which any foreign 
country or a national thereof has any interest, 

by any person, or with respect to any property, subject to the 
jurisdiction of the United States; and any property or interest 
of any foreign country or national thereof shall vest, when, as, 
and upon the terms, directed by the President, in such agency 
or person as may be designated from time to time by the Presi- 
dent, and upon such terms and conditions as the President may 
prescribe such interest or property shall be held, used, admin- 
istered, liquidated, sold, or otherwise dealt with in the interest 
of and for the benefit of the United States, and such designated 
(30) 
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agency or person may perform any and all acts incident to the 
accomplishment or furtherance of these purposes; and the 
President shall, in the manner hereinabove provided, require 
any person to keep a full record of, and to furnish under oath, in 
the form of reports or otherwise, complete information relative 
to any act or transaction referred to in this subdivision either 
before, during, or after the completion thereof, or relative to any 
interest in foreign property, or relative to any property in which 
any foreign country or any national thereof has or has had any 
interest, or as may be otherwise necessary to enforce the provi- 
sions of this subdivision, and in any case in which a report could 
be required, the President may, in the manner hereinabove 
provided, require the production, or if necessary to the national 
security or defense, the seizure, of any books of account, records, 
contracts, letters, memoranda, or other papers, in the custody 
or control of such person; and the President may, in the manner 
hereinabove provided, take other and further measures not 
inconsistent herewith for the enforcement of this subdivision. 


* * * * * 


| 
' 


SECTION 9 


(a) Any person not an enemy or ally of enemy claiming any 
interest, right, or title in any money or other property which 
may have been conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized by him here- 
under and held by him or by the Treasurer of the United States, 
or to whom any debt may be owing from an enemy or ally of 
enemy whose property or any part thereof shall have been 
conveyed, transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and held by 
him or by the Treasurer of the United States may file with the 
said custodian a notice of his claim under oath and in such form 
and containing such particulars as the said custodian shall 
require; and the President, if application is made therefor by 
the claimant, may order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by the 
Treasurer of the United States, or of the interest therein to 
which the President shall determine said claimant is entitled: 
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Provided, That no such order by the President shall bar any 
person from the prosecution of any suit at law or in equity 
against the claimant to establish any night, title, or interest 
which he may have in such money or other property. If the 
President shall not so order within sixty days after the filing of 
such application or if the claimant shall have filed the notice as 
above required and shall have made no application to the Presi- 
dent, said claimant may institute a suit in equity in the Supreme 
Court of the District of Columbia or in the district court of the 
United States for the district in which such claimant resides, or 
if a corporation, where it has its principal place of business (to 
which suit the Alien Property Custodian or the Treasurer of 
the United States, as the case may be, shall be made a party 
defendant), to establish the interest, right, title, or debt so 
claimed, and if so established the court shall order the payment, 
conveyance, transfer, assignment, or delivery to said claimant 
of the money or other property so held by the Alien Property 
Custodian or by the Treasurer of the United States or the 
interest therein to which the court shall determine said claim- 
ant is entitled. If suit shall be so instituted, then such money 
or property shall be retained in the custody of the Alien Prop- 
erty Custodian, or in the Treasury of the United States, as 
provided in this Act and until any final judgment or decree 
which shall be entered in favor of the claimant shall be fully 
satisfied by payment or conveyance, transfer, assignment, or 
delivery by the defendant, or by the Alien Property Custodian, 
or Treasurer of the United States on order of the court, or until 
final judgment or decree shall be entered against the claimant 
or suit otherwise terminated. 


* * * 


SEcTION 33 


No return may be made pursuant to section 9 or 32 [section 
9 or 32 of this Appendix] unless notice of claim has been filed: 
(a) in the case of any property or interest acquired by the 
United States prior to December 18, 1941, by August 9, 1948; 
or (b) in the case of any property or interest acquired by the 
United States on or after December 18, 1941, not later than 
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one year from February 9, 1954, or two years from the vesting 
of the property or interest in respect of which the claim is 
made, whichever is later; except that return may be made to 
successor organizations designated pursuant to section 32 (h) 
of this Appendix if notice of claim is filed before the expiration 
of one year from August 23, 1954. No suit pursuant to section 
9 [section 9 of this Appendix] may be instituted after April 
30, 1949, or after the expiration of two years from the date of 
the seizure by or vesting in the Alien Property Custodian, as 
the case may be, of the property or interest in respect of which 
relief is sought, whichever is later, but in computing such' two 
years there shall be excluded any period during which there 
was pending a suit or claim for return pursuant to section 9 
or 32 (a) hereof section 9 or 32 (a) of this Appendix]. 
* * * * | 
Rules of oar Procedure for the United States District 
Courts, as amended, 28 U. S. C. (1952 ed.) foll. Sec. 2072, 
p. 4287: 
* & * * * | 


Rule 19 
Necessary joinder of parties 


(a) Necessary Joinder. Subject to the provisions of Rule 
23 and of subdivision (b) of this rule, persons having a joint 
interest shall be made parties and be joined on the same side 

as plaintiffs or defendants. When a person who should join 
as a plaintiff refuses to do so, he may be made ‘a Soc or, 


in proper cases, an involuntary plaintiff. : 
* + * * +! 


Rule 21 
Misjoinder and nonjoinder of parties 


Misjoinder of parties is not ground for dismissal of an action. 
Parties may be dropped or added by order of the court on mo- 
tion of ‘any party or of its own initiative at any stage of the 
action and on such terms as are just. Any claim against a 
party may be severed and proceeded with separately. | 


* # * + * 
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REPLY BRIEF OF KAUFMAN APPELLANTS 


I. 
THE DERIVATIVE CHARACTER OF THIS ACTION 


Appellees attempt to defend the proposed sale by the At- 
torney General on the ground that the Supreme Court in 
Kaufman v. Societe, etc., 343 U.S. 156, ‘‘cireumscribed’’ the 
extent of recovery to an interest measured by the stock- 
holdings of the named intervenors (Appellees Br., p. 12). 
It was not the Supreme Court which so ‘‘cireumscribed”’ 
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or limited the recovery in this action. It was the district 
court which, in the apt words of appellees, took the decision 
‘as its point of departure.’’ (Appellees Br., p. 18). How 
far it departed from the Supreme Court’s holding we have 
already shown. 


In arguing that the Supreme Court held that the Kauf- 
mans were entitled to intervene to assert only an individual 
right and that the intervenors represent only themselves 
and not the entire class of nonenemy stockholders, appel- 
lees significantly are silent with respect to the allegations 
in the Kaufman petition and complaint in intervention. 
They merely say that Kaufman filed a motion for leave to 
intervene on his own behalf and on behalf of all other non- 
enemy stockholders (Br., p. 2). They make no reference 
to the description by the Supreme Court of the allegations 
in the Kaufman complaint (see Kaufman Br., p. 22). In- 
deed appellees in their answer to this complaint admitted 
that it set forth a derivative claim (J.A. 53). It is this 
claim which the Kaufmans were held entitled to file; this 
Court has explicitly recognized that the filing was a mat- 
ter of right under F.R.C.P. 24(a)(2). Socrete Internation- 
ale, etc. v. Brownell, 96 U.S. App. D.C. 232, 235 fn. 8, 225 
F.2d 532, 535 fn. 8. 


The argument of appellees is reconcilable only with the 
theory that the Supreme Court authorized intervention by 
the Kaufmans to maintain a spurious class action. But 
appellees do not dispute that intervention for the purpose 
of prosecuting a spurious class action is merely permissive 
under Rule 24(b) and is not a matter of right under Rule 
24(a)(2). (Kaufman Br., p. 19). And appellees are sig- 
nally silent with respect to the language in the Supreme 
Court opinion that the claim of intervention ‘‘is squarely 
within’’ Rule 24(a)(2) because the petitioners’ interests 
‘‘may be inadequately represented and they may be bound 
by a judgment in the corporate action.’’ Likewise, it is 
significant that the appellees in purporting to quote (Ap- 
pellees Br., p. 17) from the Kaufman brief on this point 
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eliminated by means of three asterisks (* * *) the heart of 
the Kaufman argument, namely, had the Court considered 
that the right it sustained was a personal right as distin- 
guished from a corporate right, ‘‘the Court would not have 
referred to the binding effect of a judgment in the corpo- 
rate action, for neither Kaufman nor any other stockholder 
would have been bound by any such judgment’’ (Kaufman 
Br., p. 23). | 


Appellees claim ‘‘that the greatest difficulty wih this 
argument is that no citation of a Federal Rule allowing 
intervention can be used to nullify the Court’s explicit defi- 
nition of the nature of the suit permitted to be filed in 
intervention”’ (Br., p. 17). This is an odd statement. The 
Court itself explicitly referred to Rule 24(a)(2) and the 
binding effect of the judgment in the corporate action. By 
doing so, it clearly defined the nature of the intervention 
as a true, and not a spurious, class action. | 


But appellees argue that appellant’s position is ‘intrin- 


sically defective’ because true class actions are not the 
exclusive subject of intervention under Rule 24(a)(2). 
(Br., p. 21). Of course, intervention is permitted of right 
under Rule 24(a)(2) in any action where there is a show- 
ing of inadequate representation and the binding effect of 
a judgment. But their argument is beside the point. On 
the theory of appellees, neither the Kaufmans nor anyother 
stockholder would have been entitled to intervene as a mat- 
ter of right. Yet here the Kaufmans were held entitled to 
do so on their own behalf and on behalf of the entire class 
of nonenemy stockholders. What stronger evidence can 
there be that the Supreme Court sustained the right of the 
Kaufmans to assert and enforce a derivative claim? | 


Appellees also build up a straw man when they state that 
appellants erroneously assume ‘‘that in a secondary, deriv- 
ative stockholders’ suit there may not be a recovery by the 
individual stockholder of his pro rata share’’ (Br., p, 22). 
We have not made such an assumption. Of course, in de- 
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rivative actions there may be an individual recovery by 
stockholders who are entitled to benefit from the judgment 
_ to the exclusion of others. Such a result is peculiarly ap- 
' propriate in intramural corporate disputes, but it is equally 
valid where certain stockholders are barred from recovery 
for any reason (such as enemy status in this case). The 
cases cited by appellees in footnote 14 of their brief con- 
- firm the very proposition urged by us, i.e., that the fact 
that only the nonenemy stockholders may benefit from the 
recovery does not alter the derivative nature of the claim 
asserted. 


Appellees spray their brief with references to ‘‘absent’’ 
stockholders. But there are always ‘‘absent’’ stockholders 
in a derivative action in the narrow sense that they do not 
personally appear as parties. They are represented in the 
action by the stockholders who are prosecuting the class 
action and their rights must be fully protected. Otherwise 
the concept of a class action would be meaningless. 


In an effort to buttress their argument that the right 
sustained in Kaufman was not derivative, appellees quote 
at some length from the opinion of the Special Master 
establishing the bar date. But they fail to refer to later 
decisions of the Special Master in which he explicitly con- 
firmed the derivative nature of the action (J.A. 149, 162). 
And they ignore the Master’s statement in the bar date 
opinion: 

‘‘This ruling in no way changes the derivative nature 
of the Kaufman intervention.’’ (J.A. 114). 


I. 
THE BAR DATE ORDER 


Appellees have failed to answer appellants’ Point IT that 
the bar date order is an interlocutory order which may not 
be used as a legal basis for selling the property in dispute. 
Rather, appellees have sought by some alchemy to trans- 
mute the bar date order into evidence of their assertion 
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that the Kaufman action is not a derivative but only an 
individual action (Br., pp. 19-23). As this basic fallacy 
was pointed out above, it need not be discussed again here. 


Appellees, considering the possibility that the Kaufman 
suit might be derivative, state: i 


‘‘But if it were derivative, a bar date could still be set 
for late intervenors.”’ (Br., p. 20). 


Further: 


‘¢An absent stockholder will, if he appears, paves dana 
ing to challenge the bar date. If some reason in equity 
calls for lifting the bar for him, he will succeed and 
his remedy will be complete.’’ (Br., D2): : 


The very fact that a stockholder may have standing at a 
later date to challenge the bar date order demonstrates its 
interlocutory nature. And appellees’ concession that the 
instant bar date may thus be deemed to be non-final illus- 
trates precisely why this bar date order provides no legal 
justification for the sale of the vested property. | 


Appellees allege that such sale of the property now would 
not injure claimants: 


‘‘For, as the trial court pointed out, his (absent ee 
holder’s) suit will then be against the proceeds of the 
sale of the assets: ‘He would not be deprived of his 
interests because he could take money instead of 
stock.’’’ (Br., p. 21). ! 


The short answer to the argument of appellees is’ that 
this is a derivative action, that all nonenemy stockholders 
are represented here, and that Congress has provided in 
Section 9(a) that until a final judgment is entered, the 


property may not be sold. 


The argument of the appellees that a court of equity’ may 
add parties at any stage of a proceeding even in a stock- 
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holders derivative action (Br., p. 23) is beside the point.’ 
The point is that such orders are not in any way final judg- 
ments or decisions. Treating the bar date order here as an 
order adding parties does not make it a final judgment 
within the meaning of Section 9(a) of the Trading with the 
Enemy Act. 


It is important in all derivative actions where the recov- 
ery may be distributed to stockholders that the two stages 
of the action be kept distinct. It is even more important 
that this be done here where the measure of recovery is 
dependent on stockholdings on the date of vesting and 
where the benefits of the recovery are to go to present 
stockholders. In the first stage of this action, in which all 
nonenemy stockholders are represented by virtue of the 
derivative nature of the litigation, the quantum of recovery 
will be established. In the second stage, individual stock- 
holders will be permitted to appear to establish their non- 
enemy status and their right to participate in the recovery. 
Both stages are necessary to reach the result decreed by 
the Supreme Court. To assure a fair and orderly disposi- 
tion, a bar date may appropriately be entered by the trial 
court only after the first stage of the litigation is com- 


pleted. 
Til. 


REPLY TO APPELLANTS’ POINT II 


(a) Computation of proportionate stock interest on the basis 
of capitalization on date of vesting 


There is apparent agreement that the date of vesting 
should be the basis for fixing the proportionate interest of 
intervenors in the vested assets (Appellees’ Brief, p. 24). 
Appellees assume that this settles that the proportion of 
nonenemy interest should be measured by comparing the 
present shareholdings with the 1942 capitalization. Appel- 
lees would have the Court take for granted without any 


1 Incidentally, the cases cited by appellees in support of this proposition, 
as related to derivative actions, do not do so. 
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proof that a share today is the same as a share in 1942. 
But, as we pointed out in our brief (p. 47) significant 
changes have occurred in capitalization since 1942. Whether 
the reduction in capitalization has resulted in an increase 
or decrease in the proportionate strength of any stock- 
holder remains to be decided. It cannot be assumed at this 
or any other stage of the action. 


Suppose that the capitalization in 1942 consisted aids of 
the 250,000 common shares. Suppose also that the holders 
of all of the common shares presently outstanding (193,416) 
had appeared by name in this action. Suppose it should 
appear at the trial that as of 1942 they owned the 250,000 
common shares then outstanding, but that their sharehold- 
ings were reduced to the 193,416 level by reason of the 
change in capitalization. Is there any doubt that even on 
the individual theory they would be entitled to full recovery 
of all the assets? Yet if appellees are correct that the 1942 
capitalization is fixed as the denominator and the present 
shareholdings as numerator, the recovery would be limited 
to the proportion which the 193,416 shares presently: out- 
standing bears to the 250,000 outstanding in 1942. The Cus- 
todian would retain the difference even though the inter- 
venors now and in 1942 owned all the outstanding shares. 
This illustration proves, in the words of the Custodian, 
that ‘‘the capitalization in 1942 must be the starting point 
** * (Br. p. 25). But it is only a starting point. At 
this stage of the action, calculations of maximum interest 
must be based upon the present capitalization of the com- 
pany. ! 

We further point out that appellees’ footnote 24 on page 
24 contains both a misquotation and a misstatement from 
the Kaufman brief. | 


(b) Treatment of the preferred stock 


Appellees seek to answer the point that the corporate 
charter provisions control the respective interests of pre- 
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ferred and common stockholders by claiming that this rule 
applies only in cases of liquidation. However, appellees 
overlook the fact that the seizure and distribution of the 
vested assets constitute a form of enforced partial liquida- 
tion of Interhandel. 


(c) Treatment of the vested GAF shares attributable to the 
Chemie shares owned by GAF 


The Custodian does not meet the point made in our main 
brief that had he not caused GAF to distribute as a divi- 
dend the Chemie shares owned by GAF, the Custodian 
would have been obliged by the Kaufman decision to re- 
turn to GAF that part of the vested GAF shares that were 
attributable to the GAF holdings in Chemie (Kaufman 
Br., pp. 42-48). He glosses over the fact that it was be- 
cause of his action return in this manner has been made 
impossible and that he has made it necessary that the 
indirect interest of the nonenemy stockholders in this block 
of GAF vested shares (the 34.6 per cent attributable to the 
Chemie shares owned by GAF’) must be computed. 


The Custodian dismisses the basis of the Kaufman 
computations with the statement that the authorities cited 
by appellants show that appellants’ position ‘‘has not been 
accepted by the courts or the accounting profession.”’ 
(Br., p. 27, fn. 26). In our brief we stated that the economic 
effect of mutual shareholdings is the same as Treasury 
stock (Kaufman Br., pp. 44-45) and for that reason must 
be washed out in computing indirect interests of stock- 
holders in the assets of the corporation. We never sug- 
gested that mutual shareholdings were identical in all re- 
spects with Treasury stock in a single corporation. The 
statement in our brief is fully supported by the authorities 
cited.* 





2 The Custodian does not challenge appellants’ computations based upon the 
washout principle or the accepted algebraic formula. He tries merely to dis- 
miss them by jestingly referring to ‘‘higher mathematics.’’ (p. 27). 
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Recognition by this Court that the nonenemy stock- 
holders have an indirect interest in the block of vested 
GAF shares attributable to GAF’s holdings in Chemie and 
the acceptance of appellants’ computation would give the 
appellants only what they are entitled to. But accep- 
tance of the Custodian’s argument would mean that the 
eventual disposition of this block of vested shares (the 
34.6 per cent attributable to the Chemie shares owned by 
GAF) is left in the air. The Custodian seems to concede 
that 12,567 of the Chemie shares which he received as divi- 
dends (the actual figure is 30,290. See Kaufman Br., p. 46), 
may be returned to the plaintiff intervenors on the in- 
dividual theory if they succeed in establishing their: non- 
enemy status. Yet the Custodian says that the intervenors 
would not be entitled to the vested GAF stock attributable 
to these 12,567 shares. He leaves unanswered the basic 
question: If he is right, what happens to the portion of 
the vested GAF shares which 1s represented by the Chemie 
shares that will be returned to intervenors? | 


The question may be sharpened by assuming that the 
vested property is Chemie’s sole asset. It is by far the 
largest asset. To return Chemie shares to intervenors, but 
not the vested GAF shares representing their entire value, 
would be like returning a seized checkbook but not the bank 
account. This is far from the full and effective return pre- 
scribed under Section 9(a) of the Act. The adoption of the 
Custodian’s contention would result in a form of forcible 
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escheat, or to be more realistic, an outright confiscation. 
It would be a return in form but not in substance. 
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